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TUESDAY, JULY 6, 1954 


UNITED STATES SENATE, 
CoMMITTER ON RuLES AND ADMINISTRATION, 
SurcoMMITTEE ON RULEs, 


Washington, D.C. 

The subcommittee met at 10:33 a. m., pursuant to recess, In room 
318 of the Senate Office Building, Senator Frank Carlson presiding. 

Present: Senators Carlson (presiding) and Hayden. 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrel] St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

Senator Carison. The committee will plea se come to order. 

I have a statement from Senator Earle Clements, of Kentucky, 
which has been submitted for the record in reeard to some sugeestions 
he has on procedures for investigations by Senate committees. If 
there is no objection it will be made a part of the record. 

(The statement of Senator Clements is as follows :) 


STATEMENT OF Hon. EAarte C. CLEMENTS, A Untrep States SENATOR FROM THE 
STATE OF KENTUCKY 


I want to thank the Chairman and the committee for receiving this statement. 

Possibly I am somewhat presumptuous in presenting this statement, since 
you are studying a subject which relates closely to legal procedures and I am 
not a member of the legal profession. Nevertheless I take this opportunity to 
express my views, based on observations gained during 30 years of public service, 
which include 10 years as a legislator in my own State and in both Houses of 
Congress. 

It is my firm conviction that the vast majority of congressional hearings and 
investigations held each year are conducted with decorum, fair play, and not 
in the interest of personal fame and glory, newspaper headlines, or with the 
view to injure any individual. 

Committees and subcommittees sometimes must necessarily go afield in their 
efforts to obtain all the information necessary to legislate intelligently and to 
earry out their other duties. Their work, in this respect, cannot be compared 
with a court of law. It is more in the nature of the work of the journalist, the 
author, or the research writer, who explores all around the edges of a subject, 
as well as in the middle. 

For this reason, it is my opinion that to regulate the investigative powers of 
the committees of Congress by rules which are too rigid would be disastrous. 
In fact, it would appear that in many cases already the chairman of the hearing 
body has the rules at hand to adequately conduct an investigation if he would 
vigorously enforce them. 

The daily record of Congress shows that an average of about 25 hearings 
and investigations are conducted each day by the various committees and sub- 
committees. Thus, during the course of any session of Congress, several thou- 
sand meetings of committees are held. Less than a hundred of these make 
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glaring headlines on the front pages or receive major attention from the other 
forms of communication 

It is these few, however, among the many investigations, that have aroused 
interest and concern in seeing that hearings and investigations are properly 
conducted. They are the mixtures in the strain which have kept it from being 
thoroughbred throughout 

The advanced means of communications have brought committee work directly 
to the people and even into their homes. This has been strongly contributory 
to highlighting the problem of committee procedures. 

If Congress is to go into the homes of our Nation, it must do so in the dress 
of a respectable and considerate visitor, not in the cloak of a brawling, dis- 
courteous, and ill-mannered person 

Proper rules of conduct are especially important when the committees are 
conducting hearings and investigations which can, in any way, reflect on the 
reputation of an individual. Actually the proportion of such hearings is small; 
by far the greatest number of hearings and investigations are concerned with 
the substance of legislation. The small proportion of these hearings, however, 
cannot be disregarded, for unwarranted injury to just one person’s reputation 
can defeat the purpose of all the work of the congressional committees. 

I would like to set forth several principles which, based on my experience, I 
believe should be considered by this subcommittee to assure that hearings will 
be conducted with the highest possible fairness and with the least possible 
chance of injury to any person. 

1. Except under the most unusual circumstances there should be set a mini- 
mum time of announcement of the calling of any hearing. It would seem to me 
that this time should be at least 48 hours in advance of the actual beginning 
of the hearings. 

2. All members of the committee or subcommittee should be sent notices of 
the hearings at the time of the announcement of the hearings, clearly setting 
forth the nature and purpose of the hearings, including allegations if the hear- 
ings are concerned with an individual. 

3. Hearings and investigations which may delve into the reputation of an in- 
dividual should not be held unless the majority of the committee or subcom- 
mittee concur in the necessity for the hearing or investigation. 

The heavy and increasing investigative workload of the Senate and the busy 
schedules of the Members probably require, as a practical matter, the continued 
use of a single Member to pursue, at times, the work of the committee. How- 
ever, the controversial or volatile nature of some investigations might require a 
rule that by majority vote of the subcommittee or parent committee the authority 
of the single member may be terminated and thereafter presence of a majority 
of the subcommittee shall be required for the conduct of that particular in- 
vestigation. 

5. Witnesses should be fully informed, at least 48 hours in advance, of any 
charges that may be made against them in the course of an open hearing or 
investigation. 

6. No oral statements during the course of the hearings or investigations 
should be addressed to any public media of communication present, so that grand- 
stand plays will be eliminated. 

7. The principle is well established in Congress of the responsibility for the 
direction of committees resting in the hands of the chairman. However, while 
this principle is well established in the Congress, it may be that in authorizing, 
expanding, or changing the course of an investigation and in the hiring of super- 
visory staff personnel, majority approval should be required of the full com- 
mittee or subcommittee, as the case may be. There should be close supervision 
of the chief counsel and staff. Press releases should be made only by the chair- 
man or committee. The status of the professional staff members should be clari- 
fied. Some forms of nonpartisan appointment and security of tenure may be 
desirable. Possibly they should be operationally under the control of the chief 
counsel or staff director, but administrationally responsible to the Secretary of 
the Senate. 

8. The accused should have the right to face his accuser except in such cases 
when the majority of the members of a committee or subcommittee with a quorum 
present may deem otherwise. 

9. As a general rule, cross-examinations should not be allowed, as it may un- 
duly prolong hearings or serve as a diversionary attack device. However, when 
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the character, honesty, or loyalty of a witness is in question, the right of con- 
fiontation may require that the accuser be subjected to cross-examination, going 
only to (a) the truth of his statements, or (b) bias on his part toward the 
accused. Contrary evidence should be presented by the accused to the committee 
in advance of the hearing and, if the public interest will be served, marshaled 
and presented at the time of his appearance. 

10. Any witness appearing before a committee or subcommittee should have 
the right of counsel, and the counsel should have the privilege of advising his 
client and the opportunity to make statements on the relevancy of testimony 
for the record. The witness should be given notice and adequate time in which 
to secure and consult with counsel and should notify the committee within a 
reasonable time of the name and address of counsel selected, or that he does 
not wish to be represented by counsel. 

Possibly there should be some form of congressional bar established, similar 
to the bars of many of the departments and agencies of the executive branch. 
The requirements for admission would, of course, not be technical in nature, 
but would require an application, giving full background data. This would enable 
the filing of grievances for unseemly or improper conduct and, if necessary, 
denial of the right of future appearances as counsel (a right of appeal to the 
courts should be preserved). The bar program could be administered by the 
Secretary of the Senate. 

11. Consideration should be given for any witness’ feeling he has received 
unfair treatment by a subcommittee or in a hearing or investigation conducted 
by less than a quorum of a full committee. It may be that he should have a 
reasonable time to present his complaints to a meeting of the committee, with a 
quorum present, for whatever action the committee may deem necessary by 
majority vote of a quorum of the members. 

12. The same procedures should prevail for both executive and public hearings 
and investigations. 

13. Chairmen of subcommittees and committees should be responsible for 
seeing that these and other rules of procedure are strictly adhered to in hearings 
and investigations. 


Senator Carson. I have a letter from Mr. Donald B. Cloward, 
executive secretary of the American Baptist Convention, calling my 
attention to a section dealing with congressional investigations in 
the resolutions committee report to the American Baptist Convention, 
at their annual convention in Minneapolis last year. If there is no 
objection the letter and excerpt referred to will be made a part of 
the record. 

(The letter and section of the resolutions referred to are as follows :) 


COUNCIL ON CHRISTIAN SOCIAL PROGRESS 
OF THE AMERICAN BAPTIST CONVENTION, 
New York, N. Y., June 23, 1954. 
Hon, FRANK CARLSON, 
Senate Office Building, 
Washington, D. C. 

My DrarR SENATOR CARLSON: I am writing to you as a member of the Rules and 
Administration Committee to share with you one of the resolutions recently 
adopted by the American Baptist Convention in annual session in Minneapolis. 
A copy of the resolution is attached. 

I would call your particular attention to section 4, No. 5, having to do with 
congressional investigations. This resolution, I may say, was adopted with con- 
siderable enthusiasm and strong backing. I believe it reflects the concern of 
the cross section of the American public, particularly since the McCarthy-Army 
hearings, that some reforms be undertaken by the Congress itself in this field 
of congressional investigations. As the resolution speaks for itself, I will not 
reargue the case but commend it to you for your careful consideration. 

Respectfully yours, 
DoNALp B. CLOWARD, 
Erecutive Secretary. 
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ION ADO ) BY \ ICAN Bap r CONVENTION AT MINNEAPOLIS, 
" \I Ps 1954 
N NVESTIGATIONS 
| t een communism and the free world has 
ed | } { | ‘ the personal liberties of all men. We 
nd the Communist control over the 
the d er in the widespread fear and 
hyst reated ! nti-Communist forces In particular do we see 
to fr | ’ } that ongressional investigating committees 
sume the ] tive dge and jury in dealing with the persons 
t } er ( sympathizers 
Vv nize the 1 the duty of Congress to conduct such investigations 
te t fi al legislation or may test legislation 
C4 \ ( e the right of Congress to inquire into the extent 
! : ! f | Ww into American life, but only by such 
I ‘ Vill 7 t ( an right ind fundamental freedoms of all. We 
st g urge that, as t rk continues, a serious study be made by Congress 
t he prese s of i stigatior 


Senator Carison. The first witness this morning is Mr. Will Maslow 
of the American Jewish Congress. 

ae Ma low, we are be ippy to have you here this morning and will 
be ol: | to get your tes timony. 


TESTIMONY OF WILL MASLOW, GENERAL COUNSEL OF THE 
AMERICAN JEWISH CONGRESS AND DIRECTOR OF THE COMMIS- 
SION ON LAW AND SOCIAL ACTION OF THE AMERICAN JEWISH 
CONGRESS 


Mr. Mastow. Thank you, sir. 

Perhaps I ought to begin bv iden tifving myself. I am general 
counsel of the American Jewish Congress and director of its com- 
mission on law and social action. 

As part of a total community whose ultimate security depends upon 
the maintenance of a sound and healthy political structure, the Amer- 
ican Jewish Congress believes that Jewish groups must share the 
present concern over infringements upon individual liberties. Neither 
the Jewish community nor any other segment of our population can 
afford to be complacent or aloof when confronted with consistent 
its upon individual free doms through the mechanisms of legis- 
lat ve investigating committees, particularly those whose ostensible 
aim is the improvement of internal security. 

Our disquiet over the conduct of these committees does not result 
from any underestimation of the menace of Soviet aggression. Opposi- 
tion to communism has long been for Jewish organizations a necessary 
expression of the antipathy that exists between Judaism and all totali- 
tarian political systems and the methods they employ. But we be- 
lieve it no preventi 8 against totalitarianism to mimic its tactics. 

We are espec it ally disturbed that some committees apparently have 
concluded that a pmamuaiael resolution or rule authorizing an 
investigation constitutes ah ae nse authorizing committee mem- 
bers to track, stalk, and destroy persons they deem objectionable. It 
is a matter of record and 1 not merely of reason that no authentic legis- 
lative goal ever is achieved by the hit-and-run tactics and the insatiable 
quest for headlines of certain committee chairmen. 
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The need for a code of fair procedures for congressional investiga- 
tions need no longer be debated at length. Its justification is now well 
established, if not self-evident. The legal historian Maitland de- 
clared that justice is to be found in the interstices of procedure; few 
technical legal doctrines have become as thoroughly absorbed by the 
lay public. Thanks to recent events, it is not lawyers alone who under- 
stand that fairness is another name for procedural regularity and 
order. 

Our primary task now is to devise procedures that are sound, prac- 
ticable, and attainable. We must, on the one hand, preserve the 
individual citizen from malicious intrustion into his private affairs; 
on the other we must make certain that legislative agencies receive 
the information they require for the proper execution of their con- 
stitutional function. These interests can and must be reconciled. 

A just investigation will be an effective investigation and the 
premise upon which all proposals for a code of fair procedures resi 
is that they contribute to the national welfare as certainly as they 
do to the enchantment of personal freedom. The problem co nfront- 
ing us is not simple; neither is it unsolvable. The one inescapable 
fact is that the continued orant of unchecked license to congressional 
Investigating committees will exacerbate political tension, impair 
morale, and impede legitimate legislative work. 

An ever-increasing and more representative group of public and 
civic agencies have grown sensitive to the need for immediate im- 
position of curbs upon investigations. 

The House Rules Committee has concluded hearings on various 
proposals to reform investigative procedure and is expected to report 
out the Seott resolution shortly. Within the past few months the 
State of New York has enacted three separate statutes prescribing 
procedures for use in nonjudicial investigations. Bar associations in 
all sections of the « ‘ountry have made detailed studies of proposals for 
procedural reform and a committee of the American Bar Association 
will publish shortly a full-scale evaluation of the conduct of con- 
gressional investigations. 

These studies mark the culmination of an almost unprecedented 
period of public doubt and apprehension. Present concern over the 
conduct of current investigations does not stem from hostility to 
legislative committees as such but from the absence of controls over 
committee activities and from the excesses that some committee mem- 
bers have, therefore, found themselves free to perpetrate. The legis 
lative need to be informed does not supersede or cancel the legislative 
obligation to be fair. The developing distrust by the public of con- 
gressional investigations of necessity creates new responsibilities as 
well as new problems for the legislature. Adoption of a code of fair 
procedures would constitute refreshing confirmation that we i in 
fact live under a government of laws and not of men. 

Opposition to the adoption of rules usually is based on the argu- 
ment that investigating committees are not courts. But the Amert- 
can people happily is committed to the principle of fair hearing in 
any context. The measure of public agitation and displeasure over 
what we felt to be threats to personal liberties by biased legislative 
proceedings is reflected in the proposals of bills this committee now 
has before it. It is noteworthy that legislators like Senator Kefauver 
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and Representative Keating who have had extensive personal experi- 
ence with investigating committees have led in urging revision of 
present practices. The sponsorship and endorsement of these pro- 
posals is sound warrant that they proceed from genuine belief that 
improvement of committee procedures will materially assist in the 
disclosure of truth and will not hamstring congressional investigations. 

Legislative inquiries may be described as falling into three major 
categories. The first and probably the best known includes inquiries 
into corruption, malfeasance, and inefficiency in public office, as for 
example, those investigating the sale of public authority for private 
profit. These investigations have had a long and honorable history. 
As long as these inquiries refrain from seeking to act as grand juries 
in order to indict individuals and are addressed to a review of official 
practices, no one would challenge their importance or their necessity. 

The second major class of investigations includes those undertaken 
to examine into social or economic problems. Modern life has grown 
increasingly complex. The information and special knowledge neces- 
sary to the solution of social or economic maladjustments has corres- 
pondingly grown more varied and ramified. These investigations 
are indispensable to a modern legislature. 

The third type of investigation, however, is of far less utility and 
constitutes a far greater menace to individual freedoms. This is the 
class of investigation that presumes to sit as a legislative court and 
conceives of its primary purpose as that of trying individual persons 
and handing down individual judgments of conviction or exoneration. 
No claim is seriously asserted that these quasi-trials are related to 
any legislative objective. Operating with a few if any legal restraints, 
these committees have undertaken to function at one and the same 
time as detective agencies, grand juries, district attorneys, judges, and 
public hangmen. Since theoretically they do not accuse, try, or 
condemn individuals or organizations, although their actions are of 
precisely the same nature and frequently more drastic in result than 
those of a court, they are not limited by the protective provisions of 
the Bill of Rights or the procedural safeguards of our criminal 
proceedings. 

Promulgation of a minimum code of fair procedures for congres- 
sional investigations will do much to remedy this basic objection. Be- 
fore proceeding to a detailed analysis of the proposal now pending be- 
fore this committee, however, one argument must be disposed of. 

The claim is sometimes made that the advantages of a code of fair 
procedures are illusory; that no code is possible without destroying 
the efficacy of investigations by binding them to cumbersome and 
overly rigid rules. This fear has not been validated by experience 
nor is it justified by the actual provisions of codes suggested to this 
committee in bills before it. 

Even if these rules are difficult to enforce there is persuasive argu- 
ment to be made in favor of a code that raises standards, educates 
the public to preferred, and conversely to unacceptable procedures, and 
arms the critic with ammunition with which to attack abuses. In- 
deed the very campaign to adopt rules promises to create a climate 
of opinion so inhospitable to abuses as to make them unprofitable. 

It is to be expected that any minimal code adopted for general 
application will be variously applied by individual investigating com- 
mittees. Without doubt many investigating agencies will find it 
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desirable to go further than the minimums to which any general code 
must be restricted. It is significant that independent of any general 
adoption of rules such congressional investigating agencies as the 
Permanent Subcommittee on Investigations of the Senate Committee 
on Government Operations; the House Committee on Un-American 
Activities; the Subcommittee on the Administration of the Internal 
Revenue Laws of the House Ways and Means Committee; and the 
Subcommittee to Investigate the Department of Justice of the House 
Judiciary Committee have each, on their own initiative, found it 
expedient or necessary to adopt rules regulating investigating prac- 
tices. The Subcommittee to Investigate the Administration of the 
Internal Security Laws of the Senate Judiciary Committee, headed by 
Senator Jenner, although not formally adopting a code of procedures, 
has nevertheless described methods of operations which incorporate 
some desirable safeguards for the control of investigating practices. 

A detailed topical analysis of existing Senate and House committee 
rules relating to investigations is contained in appendix A. (See 
p. 141.) 

It is noteworthy that no claim has been made that adoption of rules 
by any of the committees that have done so thus far—and these have 
included such regulations as limitations on the release of testimony 
given in private hearings, opportunity for the submission of inter- 
rogatories to adverse witnesses, restrictions on radio and television 
broadcasts, prohibition of comment during the pendency of investiga- 
tion, and the right to submit written statements to rebut hostile testi- 
mony—has in any way hampered the investigative power of the 
Congress. On the contrary, Representative Kenneth B. Keating, who 
chaired the Subcommittee to Investigate the Department of Justice, 
has testified that the 13 point set of rules adopted by that body facili- 
tated its work; and Senator Kefauver as a part of the final report 
submitted by his Committee to Investigate Organized Crime in Inter- 
State Commerce recommended a set of principles to be employed in 
any future investigation. 

We are pleased to testify today in support of Senate Resolution 256 
introduced on May 27, 1954, by 19 Senators headed by Senators 
Kefauver, Lehman, and Morse. We believe this code to be the most 
comprehensive of any that have yet been introduced and in the main 
we believe it would mitigate the principal abuses of the investigative 
machinery. 

A detailed comparison of the Kefauver bill with Senator Bush’s 
resolution and the nine-point code suggested by the Senate Republican 
Policy Committee appears in appendix B. (See p. 144.) 

Senate Resolution 256 has three main purposes : to prevent one-man 
rule in committee, to insure persons under investigation a fair hearing, 
and to protect witnesses from harassment. In addition, one of its 
unique and most important suggestions is to be found in section 8 
which establishes a special committee of the Senate empowered to 
receive complaints of violations of the code from persons claiming to 
be aggrieved, or from Senators, and authorized to present its findings 
to the Senate together with recommendations for remedial or disci- 
plinary action. This provision for implementing and enforcing the 
requirements of the code insures that if enacted it will be more than 
an ineffectual declaration of principle. 
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Majority Rule in Committee: Perhaps one of the most stubborn 
blocks in the way of obtaining impartial hearings by congressional 
investigating committees has been a tendency to byp: iss full committee 
deliberation. It is to be expected that when the Congress authorizes 
a committee to conduct an investigation, it contemplates that all im- 
portant decisions in its course will be taken after due deliberation by all 
members of the committee. It follows, therefore, that a committee 
should not be permitted to delegate this authority to anv one of its 
members, and a committee chairman should not be permitted to usurp 
the powers of other committee members. Instances of despotic rule 
by committee chairmen are too notorious to require citation to this 
committee. 

A requirement of full committee deliberation constitutes an e ffective 


check on abusive power, arbitrary or capricious action, and partisan 
exploitation of the investigative function. Senate Resolution 256 
contains no less than nine provisions to prevent one-man rule 


investigating committees 

Section 2 (a) provides that subcommittees are to be appointed 
subject to full committee approval, unlike the present practice of many 
committees that gives the chairman full authority to create such sub- 
ordinate groups and to select its members. Regrettably, however, sec- 
tion 2 (a) also explicitly permits subcommittees of less than three 
members to be designated by the chairman and thus inferentially 
would permit subcommittees to be comprised even of a single mem- 
ber. It is especially important that a witness who runs a risk of 
criminal prosecution for contempt of a committee that does not pro- 
vide the procedural safeguards afforded in legal criminal prosecutions 
should not be compelled to testify before only one committee member. 
On the contrary, we believe it in the interest both of the Congress and 
the ene that participation by as many committee members as 
possible be facilitated and encouraged and that in any event a mini- 
mum of two be required to constitute any subcommittee empowered 
to hear testimony. 

Senate Resolution 256 generally conforms to the emerging consensus 
that it is indispensable to the just conduct of investigations that all of 
its phases, including the authorization of subsidiary inquiries, the hir- 
ing of staff, the scheduling of hearings, and the subpenaing of witnesses 
should represent the considered judgment of the majority of the 
committee. 

Section 2 (c) thus authorizes committee hearings and investigations 
only upon majority vote of committee taken at a meeting and this 
section along with others stipulates that a majority of the committee 
actually must be present to constitute a quorum. 

Section 5 permits the committee chairman to issue subpenas only 
upon written notice to all members of the committee identifying the 
witness and indicating the relevancy of the proposed testimony ; and 
further provides that upon the objection of a single member the deci- 
sion whether the subpena shall be issued or vacated shall be made by 
major ity vote. 

Section 6 requires that the selection and retention of staff members 
be decided by majority vote. 

Perhaps most important is the provision that, insofar as practicable, 
no material defaming an individual, no matter how obtained by a 
committee, may be presented at a public hearing unless the committee 
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by majority vote in executive session agrees to such presentation 
(Sec. 4 (b)). 

Similarly, sections 2 (g) and 2 (h) prohibit the release of testimony 
given in executive session until the committee has had a re: asonable 
time to conclude its investigation and issue its report, except that a 
majority vote of the committee may authorize immediate release of 
the testimony. In this instance, however, the protection of a majority 
vote does not seem enough. There would appear to be no cogent 
reason for investing even the majority with this prerogative. It 
would be far more equitable to have express rules preventing any 
investigating agency from stigmatizing or making any adverse com- 
ment about a person or organization until the investigation is com- 
pleted and the report thereon has been issued. No public interest 
would be lost or jeopardized by a requirement that no person shall be 
condemned except by the tribunal that has been constituted to hear the 
charges against him and then only after it has completed its investi- 
gation including his statement of his defense and has summed up its 
findings i in a final report. 

To implement its provisions for majority control Senate Resolution 
256 assures committee members of due notice of meetings and other 
committee action (sec. 2 (b) and 2 (f)). Regretably, however, it 
omits any explicit reference to the submission and publication of 
minority reports and fails to contain any guaranty that a minority 
report would be published simultaneously and as a part of the same 
document as the majority report. Failure to include such provision 
may result in the practical suppression of dissenting views within the 
committee. It is imperative that the minority position be given the 
same access to the public that the majority report enjoys. 

(2) Fair hearing: Perhaps the greatest abuse of congressional 
vestigations is the condemning or stigmatizing of individuals or 
organizations without an opportunity for them to be heard in their 
own defense. Material in the files of an investigating committee, not 
previously released by the committee in the form of an official report, 
should be ke “pt confidential and made availab le only to Federal investi 
gative and intelligence agencies and State prosecution agencies for 
their official purposes. 

A variation on this same theme may be found in the practice of some 
committees of public ly releasing testimony given in executive session 
or releasing reports not based on any hearings whatever or on testi- 
mony during hearings condemning individuals or organizations with 
out. affording them notice or an opportunity to defend themselves. 

The irres ponsible charges made during an executive session against 
two of Judaism’s most distinguished leaders, the late Rabbis Stephen 
S. Wise and Judah L. Magnes, were given wide circulation by an 
investigating committee, although the vy were es on their face, 
completely uncorroborated, and unsupporte d by a scintilla of evidence. 

It would appear to be simple justice to withhok | material from the 
public reflecting adversely upon persons living or dead until an oppor- 
tunity has been given such persons or their representatives to appear 
and to refute derogatory or defamatory statements. To insure that 
rebuttal testimony is given as great currency as the underlying charges, 
provision should be made to guarantee simultaneous release of both 
the charge and the defense. 
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These problems have in some degree been anticipated by the rules 
adopted by individual committees. In no case, however, is there ade- 
quate provision to insure that there will be no condemnation of per- 
sons or organizations without notice and hearing. The Jenner com- 
mittee has announced the practice of refusing to make public deroga- 
tory testimony received in executive session until persons identified 
have been given an opportunity in priv ate session to controvert or 
deny charges against them. 

Senate Resolution 256 contains a number of provisions designed to 
satisfy at least the minimal requirements of fair hearings. At the 
outset, it is required that the resolution scheduling hearings or direct- 
ing a particular investigation recite the subject thereof “with particu- 
larity” (sec. 2 (d)) and that each witness must receive a copy of this 
resolution before he testifies (sec. 3 (c)). 

Moreover, section 3 (d) provides that only “reliable and probative” 
evidence may be received. Sharper definition of the scope of the 
hearing will help deter those conducting the hearing from converting 
os investigation into a personal frolic into matters not authorized 
by the enabling resolution and will aid in preventing the inclusion in 
the record of irrelevant, extraneous, and prejudicial material. 

In addition, all witnesses called to testify in an investigation are 
required to be informed at least 24 hours in advance of their hearing 
of the matter about which the ay are to be interrogated (see.3 (c)). 

As has already been noted, Senate Resolution 256 requires the com- 
mittee, as far as practicable, to notify in advance any person about 
whom it is believed defamatory information will be presented in a 
public hearing of the impending disclosure. 

Equally important, however, is the comp: inion provision of section 
4 (c) guaranteeing to the person defamed by testimony in a public 
hearing the right to appear and testify before the committee or to file 
a sworn statement and the right to have accusing witnesses recalled for 
purposes of cross-examination for a period of at least an hour. This 
same section further authorizes the committee in its discretion to make 
available its subpena in behalf of the accused. The committee is 
obliged to provide such opportunity for rebuttal as promptly as pos- 
sible and as far as practicable under the identical circumstances as the 
hearing at which the testimony was presented. 

Similarly, section 4 (d) expressly forbids the public release of 
defamatory testimony given in executive session or defamatory mate- 
rial contained in a committee’s files unless prior thereto the person 
defamed is afforded the opportunity to inspect the material to be made 
public and to appear in executive session before the committee or to 
file a sworn statement and to have the accusing witness recalled for 
limited cross-examination. 

These provisions will help call a halt to the present tendency to wield 
the investigating process itself to do maximum damage to individuals 
selected for investigation. No more compelling protection can be de- 
vised than the right to have comparable access to the facilities of the 
investigating gr oup in an effort to clear one’s self of accusations made 
in the course of its activities. If there is opportunity for effective 
reply, there will be minimum incentive to give a hospitable reception to 
joose and intemperate accusation. 

On the other hand, section 4 (e) of Senate Resolution 256 does not 
go far enough. It tacitly recognizes that the right of confrontation 
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and the right of an accused to be advised of the source of adverse 
testimony is an essential ingredient of fair hearing by providing that 
any witness that defames another “may be required to disclose his 
sources” except where doing so would “endanger the national security” 
or where the witness is “a member of the press who testifies in his pro- 
fessional capacity.” By phrasing that makes such disclosures permis- 
sive rather than mandatory, section 4 (e) inferentially authorizes 
a committee in its discretion to allow a witness to defame another 
without revealing the sources of his information. It, furthermore, 
unreasonably extends the informal tradition—one that has never been 
accepted by the courts—that reporters should not be compelled to dis- 
close the sources of any article they have written. Whatever its 
justification in other circumstances, it is a tradition that patently has 
no application when a reporter is allowed to defame another in, a 
context which has no connection with the writing or publication of 
a news item. 

(3) Protection of witnesses: Too often, congressional hearings have 
been notable more for their devotion to the publicity interest than to 
the public interest. Where a right to hearing is afforded, it is neces- 

sary to make certain that the opportunity to testify is neither sham nor 
fraudulent and that those who appear before investigating committees 
do, in fact, receive a fair chance to state their version of the a 
under investigation. If hearings are to be more than nominal, i 
they are to be a genuine search for truth, then witnesses should be 
enabled to perfect their testimony by recourse to those safeguards that 
in the development of our legal system have proved of inestimable 

value in discovering truth and in shielding the individual from abuse. 

Since legal questions invariably figure prominently in the course of 
investigations, witnesses at the very minimum should be accorded the 
right of counsel. Absent the requirements of a mandatory code, how- 
ever, even limited right to counsel has not been uniformly recognized 
by congressional committees. To remedy this lack Senate Resolution 
256 explicitly entitles witnesses to be accompanied by counsel who are 
given authority not alone to advise clients of their rights but more 
important to make objections with respect to the relevancy of ques- 
tions and the propriety of procedures being employed (sec. 3 (a)). 
This privilege has not yet been granted by any congressional com- 
mittee. 

Similarly, section 3 (d) of Senate Resolution 256 establishes as 
privileged all communications between clergymen and parishioner, 
doctor and patient, lawyer and client, and husband and wife. There 
is no justification for permitting easy invasion by congressional inves- 
tigators of the pr ivileges against testifyi ing that are scrupulously ob- 
served in our crimins al courts, and that in ever Vy case have been predi- 

cated upon precepts fundamental to our Anglo-American system of 

law. These privileges have not been frivolously evolved; they are 
not impediments to the trial of issues. On the contrary, in each 
instance they embody a basic concept whose maintenance has been 
found crucial to the determin: ition of just conclusions. Senate Reso- 
lution 256 explicitly recognizes that the same policy considerations 
dictate that these privileges be respected in congressional investiga- 
tions. 

Moreover, to protect witnesses from undue harassment or distrac- 
tion, section 7 (b) provides that, while each media of communication 
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shall be entitled to equal opportunity to cover hearings, no witness 
may be televised or photographed over his opposition. 

If the object of an investigation is to obtain accurate and complete 
testimony from each witness, it would seem not only proper in the 
interests of fairness but desirable in the interests of getting a meaning- 
ful report to permit those called to testify to submit written state- 
ments in advance for use by the committee and to supplement their 
testimony by a brief oral or written statement at the conclusion of 
their appearance. Section 3 (f) of Senate Resolution 256 thus grants 
witnesses the right to make an oral statement and to file a sworn writ- 
ten statement, if relevant to the subject of the hearing. 

Section 3 (f) further insures a fair presentation of the views of 
witnesses by entitling them to make complete but brief answers to 
questions, as well as concise explanations of their replies. As long 
as care is taken by the committee to restrict statements to a reasonable 
length and thus preclude their abuse as a dilatory device there can be 
no proper reason for denying witnesses a chance to make an unambigu- 
ous and complete presentation of their position. 

Finally, among the most important protection it accords, Senate 
Resolution 256 prohibits the taking of testimony in executive session 
unless a minimum of two members of the committee are present. As 
already has been noted, one of the principal vices of present investi- 
gations is the private exploitation of committee authority by indi- 
vidual legislators who, particularly in camera proceedings, are con- 
stituted as one-man investigating teams and, subject neither to check 
nor scrutiny, abuse witnesses and debase and demean the investigative 
machinery. Adequate protection against such crude burlesque of the 
investigative process is more than salutary; it is a prerequisite to 
the preservation of what we have come to regard as the decencies of 
democratic liv ing. 

(4) Enforcement: No set of investigating procedures, however 
desirable, can be more than a uptopian recitation of ideals unless 
machinery is devised for its enforcement. Techniques of enforce- 
ment are concededly more difficult in this area because of the legis- 
lative prerogative to adopt its own rules regulating and controlling 
its own procedures. Nevertheless section 8 of Senate Resolution 256 
prescribes a unique and workable device that will clearly indicate to 
members of investigating agencies that the regulatory standards con- 
tained in the code of fair procedures are not to be lightlv considered 
or easily dismissed. 

Section 8 creates a special committee of the Senate composed of the 
presiding officer and two members of each party to be elected by the 
Senate, empowered to receive and investigate complaints of violations 
of the code filed either by persons claiming to be aggrieved or by 
Senators. The committee is authorized to present its findings to 
the Senate, together with recommendations for remedial or discipli- 
nary action. Inthe event of violations of the code the Senate may then 
undertake censure of the culpable offender and where the abuses are 
especially flagrant it may impose more drastic sanctions. We may be 
confident that the mere existence of such a remedy will do much to 
induce investigating committees to abide by a standard of fair proce- 
dures and equally important to promote and revive public confidence 
IN a power so vital to the effective functioning of the lawmaking and 
administering process. 
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We pride ourselves on having created a government of laws, not 
men, but our congressional committees remain a notorious exception 
to our principles. Free from judicial control, the only restraints 
upon their freedom of action are self-imposed. It is to the Congress 
that we must therefore look to protect the public concern in the dis- 
passionate search for truth by our investigating committees. In urg- 
ing fair procedures upon suc h committees, we are following an ancient 
tradition which fought first for procedure and finally won substance. 

But procedural reforms alone will never stop committees that mis- 
take sensations for accomplishments and measure their effectiveness 
in terms of headlines. Congressional committees have become con- 
gressional inquisitions because to vilify has become politically profit- 
able. When a public morality is created that frowns upon unjust 
accusation, it will no longer be sdvantageous to conduct ac ongressional 
investigation in defiance of all the common decencies. To aid in the 
creation of that morality is the primary function of a code of fair 
procedure. 

Atached to the statment I have submitted to the committee are two 
appendixes which we prepared in the hope they might be of some use 
to the committee. Appendix A, which ] would like to have inserted 
in the record, is a comparative analysis of the existing rules of proce- 
dure of congressional committees. 

Senator Cartson. Without objection it will be made a part of the 
record. 

(The document referred to is as follows: ) 


APPENDIX A 


COMPARATIVE ANALYSIS OF THE EXISTING RULES OF PROCEDURE 


OF CONGRESSIONAL 
COMMITTEES RELATING TO CONGRESSIONAI 


. INVESTIGATIONS 


Eight committees or subcommittees of the House and Senate have adopted 
rules governing committee procedures. Either specifically or by implication, 
these rules of procedure frequently cover problems raised by committee investi 
gations. In some committees the rules are detailed and related to the rights 
of. witnesses and the conduct of hearings. In others, the traditional and exten 
sive powers of the chairman of the committee are merely set forth in writing. 

The committees covered by this analysis are as follows: The Senate Com- 
mittee on the District of Columbia; the Permanent Investigations Subcommittee 
of the Senate Committee on Government Operations; the Senate Committee on 
Labor and Public Welfare; the House Committee on Agriculture; the Subcom- 
mittee on Defense Activities of the House Armed Services Committee; the House 
Committee on Government Operations; the House Un-American Activities Com- 
mittee; the Subcommittee on the Administration of Internal Revenue Laws 
of the House Ways and Means Committee. The rules of these 


eight committees 
are analyzed below.’ 


I. MAJORITY RULE IN COMMITTEE 


Rules asserting the right of a majority of a committee to decide committee 
business have been adopted by the committees indicated. (The numbers next 
to the committee named are the numbers of the relevant committee rule. ) 


1. No investigating subcommittee to be established without approval of majority 
committee 


Senate District of Columbia (1). 
Senate Labor and Public Welfare (1). 


1 While we have attempted to include the pertinent rules of all committees and subcom- 
mittees of the Congress, we have omitted the rules adopted by the Permanent Subcommittee 
on Investigations of the Committee on Government Operations in connection with the 
recent MeCarthy-Army hearings, because those rules were adopted for a limited purvose of 
a special hearing and are not of permanent significance. 
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No major investigation to be initiated without approval of majority of com- 
mittee 

Senate Government Operations (1). 

House Government Operations (8). 

House Un-American Activities (1). 

House Ways and Means Internal Revenue Subcommittee (1) 

Executive sessions to be held only with approval of majority 

House Government Operations (11). 

House Un-American Activities (IV—A (1)). 

Testimony taken in executive session to be released only with approval of 
majority 

Senate Government Operations (6). 

House Government Operations (19). 

House Un-American Activities (IV—A (3)). 

House Ways and Means Internal Revenue Subcommittee (5). 


Public hearings to be held only with approval of majority 

Senate District of Columbia (4) (outside District of Columbia). 

Senate Government Operations (4). 

Senate Labor and Public Welfare (4) (outside District of Columbia). 

House Armed Services Defense Activities Subcommittee (7). 

House Ways and Means Internal Revenue Subcommittee (2). 

No hearings to be held without a majority present, unless committee author- 
izes hearing before one majority and one minority member 

Senate District of Columbia (2). 

Senate Labor and Public Welfare (2). 


. Committee to rule upon the admissibility of testimony 


House Un-American Activities (XI). 

Disclosure of committee report or publication in advance of official release 
forbidden 

House Government Operations (21). 

House Un-American Activities (XIV-B). 

House Ways and Means Internal Revenue Subcommittee (10). 

Committee report not to be released without approval of majority 

Senate Government Operations (10). 

House Government Operations (20). 

House Un-American Activities (XIV-—A). 

House Ways and Means Internal Revenue Subcommittee (9). 


). No contempt citation without approval of majority 


House Un-American Activities (XVI). 
II. RIGHTS OF PERSONS UNDER INVESTIGATION 
iccusing witnesses to be heard first in executive session 
House Un-American Activities (IV—A). 
Any person stigmatized in a public hearing to be so informed by committee 
House Un-American Activities (X-—A). 
Person 8o stigmatized may testify publicly 


House Un-American Activities (X-B). 
House Ways and Means Internal Revenue Subcommittee (8) (with majority 


approval). 


f 
}- 


5. 


Person stigmatized in public hearing entitled to file sworn statement in re- 
buttal 
Iiouse Ways and Means Internal Revenue Subcommittee (8, 11). 


Person under investigation may submit questions for other witnesses (with 
majority approval) 

Senate Government Operations (8) (written questions only). 

House Armed Services Defense Activities Subcommittee (5). 

House Ways and Means Internal Revenue Subcommittee (7) (written ques- 


tions only). 
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6. All witnesses to be sworn 
House Government Operations (14). 
House Un-American Activities (V). 
House Ways and Means Internal Revenue Subcommittee (14). 


~ 


. Only testimony relevant and germane to the subject under investigation to 
be received 
House Agriculture (7). 
House Armed Services Defense Activities Subcommittee (6). 
House Un-American Activities (XI). 
8. Accurate transcript to be kept 
Senate Government Operations (5). 
House Government Operations (18). 
House Un-American Activities (VI). 
House Ways and Means Internal Revenue Subcommittee (4). 
9. Subpenas to be served a reasonable time in advance of hearing 
House Un-American Activities (III-B). 


III. RIGHTS OF WITNESSES 


1. Witnesses to be furnished copy of committee rules 
House Un-American Activities (XVII). 


2. Subject of investigation to be announced at commencement of hearing 
House Un-American Activities (IT). 
8. Sworn testimcny in public or private to be taken before at least two mem- 
bers of committe 
Senate District of Columbia (2). 
Senate Labor and Public Welfare (2). 
House Armed Services Defense Activities Subcommittee (1c). 
House Ways and Means Internal Revenue Subcommittee (13). 
4. Witness entitled to counsel who may advise him as to his legal rights 
Senate District of Columbia (7). 
Senate Government Operations (7). 
Senate Labor and Public Welfare (7). 
House Armed Services Defense Activities Subcommittee (5). 
House Government Operations (16). 
House Un-American Activities (VII). 
House Ways and Means Internal Revenue Subcommittee (6). 


5. Jf counsel is removed for unprofessional conduct, witness entitled to reasonable 
time to get new counsel 


House Un-American Activities (VIII). 
6. Witness entitled to file statement (with majority approval) 
House Un-American Activities (IX-B). 
7. Witness not to be televised during his testimony over his objection 
House Un-American Activities (XIII). 
8. A person to be questioned about activities of spouse only with majority 
approval 
House Un-American Activities (XII). 
9. Witness entitled to buy transcript of his testimony given at public hearing 
House Government Operations (18). 
House Ways and Means Internal Revenue Subcommittee (4). 
House Un-American Activities—(VI). 
10, Witness entitled to buy transcript of his testimony taken in private after 
its official release 
House Un-American Activities (VI). 
11. Witness entitled to examine transcript of his testimony taken in private 
hearing 
House Government Operations (18). 
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12. Witness may note legal exceptions to questions put during hearings 
House Armed Services Defense Activities Subcommittee (6). 


IV. MISCELLANEOUS 


1. No committee member shall, for pay, write, or speak about the committees 


activities while he is a member 
House Ways and Means Interna! Revenue Subcommittee (12) 
2. No staff member shall speak or write for pay concerning activities of committee 
House Government Operations (23) 
House Ways and Meat Internal Revenue Subcommittee (13). 


38. No staff member shall release any statement alleging misconduct by any 
person in anu matter under investigation 


oo») 


House Government Operations (22 


4. Staff may not without committee authorization issue subpenas or initiate 
hearings 
Senate District of Columbia (5 and 4). 


Senate Labor and Public Welfare (8 and 4). 

Mr. Mastow. Appendix B is a comparative analysis of what we 
consider to be the three major and perhaps most significant proposals 
that have been made that are pending before this committee. One is 
the Kefauver-Lehman bill, subscribed to by 19 Senators; the second 
is the resolution sponsored by Senator Bush: and the third is the Re- 
publican Policy Committee proposals. 

I would offer that. 

Senator Cartson. If there is no objection it will be made a part of 
the record. 

(The document referred to is as follows :) 

APPENDIx B 


COMPARATIVE ANALYSIS OF PENDING PROPOSALS FOR RULES OF PROCEDURE FOR 
SENATE INVESTIGATIONS 


The most significant proposals for the regulation of Senate investigations now 
pending in the Senate are Senate Resolution 253, introduced by Senator Bush on 
May 24, 1954 (hereafter referred to as the Bush resolution) ; the proposals of 
the Senate Republican Policy Committee, made on March 10, 1954 (hereafter 
referred to as the Policy Committee proposals); and Senate Resolution 256, 
introduced on May 27, 1954, by 19 Democratic Senators and Senator Morse 
(hereafter referred to as the Kefauver-Lehman Code). 

A topical analysis of the three proposals follows. The analysis is broken down 
into the four most important subjects covered by the proposals: The safeguard- 
ing of majority rule within committees, the rights of persons investigated or 
stigmatized in the course of an investigation, the rights of witnesses before 
committees and the enforcement of committee rules. 


I. MAJORITY RULE WITHIN COMMITTEE 


1. No investigating subcommitee to be established without approval of majority 
of committee 
Bush resolution: Section 4, subsection 8. 
Kefauver-Lehman code: Section 2 (a). 
Policy committee proposals: Section 1. 
2. No hearings or investigations to be held without authorization of majority of 
committee 
Bush resolution: Section 4, subsection 9. 
Kefauver-Lehman code: Section 2 (c). 
Policy committee proposals: Section 4. 
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8. No executive sessions without approval of majority 


Bush resolution : Section 4, subsection 6 (except for marking bills or voting). 
Kefauver-Lehman code: Section 2 (c¢). 


4. No hearings to be held outside the District of Columbia without approval of 
majority 
Bush resolution: Section 4, subsection 10. 
Policy committee proposals: Section 5. 


5. No hearings to be held unless at least tivo members of the committee are 
present 
Bush resolution: Section 3 (upon objection by the witness). 
Kefauver-Lehman code: Section 3 (e) (limited to executive session ). 
Policy committee proposals: Section 2 (to include 1 majority and 1 minority 
member). 


6. Executive session testimony to be released only with approval of majority 
Bush resolution: Section 4, subsection 12. 
Kefauver-Lehman code: Section 2 (g) (unless committee does not conclude 
investigation or issue report within a reasonable time—section 2 (h) ). 
Policy committee proposals : Section 6. 
7. Committee reports to be published only with approval of majority 
3ush resolution: Section 4, subsection 11. 
Kefauver-Lehman code: Section 2 (f) (committee members to receive drafts 
24 hours in advance of meeting). 
8. Insofar as practicable, defamatory material to be presented at public hearings 
only with prior approval of majority 
Kefauver-Lehman code: Section 4 (b). 
9. Subpenas to be issued only with authorization of majority of quorum 
Bush resolution: Section 4, subsection 14. 
Kefauver-Lehman code: Section 5 (upon objection by committee member after 
notice to all members of identity of witness and relevancy of testimony). 
Policy committee proposals: Section 3 (unless authority is delegated by prior 
vote of majority of quorum). 
10. Selection of staff of committee subject to approval of majority 
Bush resolution: Section 4, subsection 13 (limited to investigation staff). 
Kefauver-Lehman code: Section 6. 
11. Defamatory testimony shall first be heard in executive session to whatever 
extent possible 
Bush resolution: Section 4, subsection 19 (e) (the witness being willing) 
{secrecy of executive sessions to be enforced—sec. 4, subsec. 19 (b)). 
Kefauver-Lehman code: Section 4 (b). 
12. Insofar as practicable, persons who may be defamed at a public hearing shall 
be notified in advance 
Kefauver-Lehman code: Section 4 (b). 


Il. RIGHTS OF PERSONS UNDER INVESTIGATION 


13. Subject matter of hearing to be stated clearly 

Bush resolution: Section 1. 

Kefauver-Lehman code: Section 2 (d) (witness to receive a copy of resolution 
before testimony—sec. 3 (c)). 


14. Only evidence pertinent to the subject under investigation to be introduced 
Bush resolution: Section 4, subsection 19 (a) (if committee determines that 
evidence may be defamatory). 
Kefauver-Lehman code: Section 3 (d) (reliable and of probative value). 


15. When the committee determines that testimony tends to be defamatory, the 
following procedures apply before pwhlic release of such testimony: 
(a) The person affected entitled tu appear and testify or to file a sworn 
statement 
Bush resolution: Section 4, subsection 20. 
Kefauver-Lehman code: Section 4 (c). 
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(b) The committee shall consider requests to subpena additional witnesses 
submitted by the person defame d 
Bush resolution: Section 4, subsection 22. 
Kefauver-Lehman code: Section 4 (c) 
(c) Person defamed entitled to have the accusing witnesses recalled for 
Cross-CTramination 
Kefauver-Lehman code: Section 4 (¢). 
16. Witnesses may be excused from naming their sources 
Kefauver-Lehman code: Section 4 (e). 
17. Accurate verbatim transcripts of testimony shall be kept and made available 
to person defamed 
Bush resolution: Section 4, subsection 19 (h) and (i) (deletions may be made 
in the interests of national security—section 4, subsection 19 (j)). 
Kefauver-Lehman code: Section 3 (g). 
J8. Rebuttal testimony to be released simultaneously with committee condemna- 
tion of individuals 


Kefauver-Lehman code: Section 2 (g). 
Ill. RIGHTS OF WITNESSES 


19. Witness to receive 24 hours’ notice of subject of interrogation 

Kefauver-Lehman code: Section 3 (c). 

20. Witnesses are entitled to be accompanied by counsel 

Bush resolution: Section 4, subsection 17 (counsel may advise witness of his 
rights). 

Bush resolution: Section 4, subsection 19 (d) (counsel may raise questions as 
to procedure, examine his client, and submit written interrogatories or cross- 
examine other witnesses where defamatory testimony is involved). 

Kefauver-Lehman code: Section 8 (a) (in addition to powers granted under 
Bush resolution, counsel may also object to relevancy of questions or to pro- 
cedure). 

Policy committee proposals: Section 7. 

21. Witness may not be televised or photographed over his objection 
Bush resolution: Section 4, subsection 15 (also bans broadcast of testimony). 
Kefauver-Lehman code: Section 7 (b). 

22. Privileged communications protected 

Kefauver-Leliman code: Section 3 (d). 

23. Witness entitled to make complete answers and give concise explanations 

Bush resolution: Section 4, subsection 19 (g) (if witness is person affected by 
defamatory testimony). 

Kefauver-Lehman code: Section 3 (f). 

24. Witness may make pertinent oral statement or file pertinent written state- 
ment for inclusion in record 

Bush resolution: Section 4, subsection 19 (g) (if witness is person affected by 


defamatory testimony ). 
Kefauver-Lehman code: Section 3 (f) (written statement must be sworn). 


IV. ENFORCEMENT 
25. A special committee of the Senate shall receive and investigate complaints of 
violations of the code 

Kefauver-Lehman code: Section 8. 

Mr. Mastow. I need hardly tell this committee of the widespread 
interest throughout the country in fair procedure for congressional 
and legislative investigating committees. 

The State of New York has just adopted a code of procedures in the 
form of three chapters of the laws of 1954. ‘Those statutes now pro- 
vide a workable code of procedures for the investigating committees 
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of New York. They were adopted by a unanimous vote of the New 
York State Legislature on the recommendation of a special committee 
which in turn was created upon the request of Governor Dewey. 

The bills now before this committee are sponsored by no less than 
22 Senators—18 Democrats, 3 Republicans, and 1 Inde _pendent. 

In the other House a subcommittee of the House Rules Committee 
has been sitting for more than a year, and I am told is about to report 
out a measure which provides a comprehensive code of procedures to 
govern investigating committees. 

There is widespread interest not only among the public but par- 
ticularly among the bar associations, many of whom have taken the 
lead in drafting codes and sponsoring them before congressional 
committees. 

The American Bar Association, itself, after receiving a grant from 
the Ford Foundation, is about to make public, in August, a compre- 
hensive evaluation of the work of congressional committees. 

Mr. Morris. Mr. Maslow, excuse me just a moment. 

Senator Cartson. Mr. Maslow, it has just been called to my atten- 
tion—this is the first day I have been presiding at these hearings 
that every Senator who has appeared before this committee has re- 
quested to be sworn, and I would ask if you wouldn’t mind being 
sworn. 

Mr. Mastow. I have no objection. 

Senator Cartson. Do you promise to testify to the truth and noth- 
ing but the truth ? 

Mr. Mastow. I do. 

There are now eight congressional committees that have adopted 
rules of procedure. Of course, these are of varying degrees of ef- 
fectiveness and, in my opinion, none is a comprehensive or adequate 
code. 

Two of these committees—the Senate Committee on Labor and 
Public Welfare and the Senate Committee on the District of Colum- 
bia—have adopted the so-called code suggested by the Republican 
policy committee back in March. That code, as you know, however, 
sir, relates only to the internal affairs of the committee, with the sole 
exception of the right of counsel which is granted to witnesses. 

In addition, the Senate Committee on Government Operations 
adopted a code of procedure under the chairmanship of Senator Fer- 
guson as far back as 1948, and that committee at each successive session 
or meeting of Congress has, with slight changes, reenacted the code. 
The latest - readoption was by the McC arthy committee in January of 
1953. 

There are five House committees that have adopted codes. 

In addition to these codes of procedure, the Senate Internal Security 
Subcommittee has set forth in one of its reports a statement of meth- 
ods of operation, which contains many admirable provisions but 
which, however, are not official rules of that committee. 

Perhaps it would be of some interest to the committee if I should 
summarize very briefly a list of what I consider to be the chief abuses 
of congressional investigating committees. I take this list from an 
article which Columbia Law Review is publishing this month and in 
which I document these assertions, but I don’t have time, nor do I 
think this committee would be interested in the documentation; but 
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in considering what rules are necessary I think you ought to consider 
What are the abuses that are frequently charged against congressional 
committees. 

Mr. Morris. Excuse me, Mr. Maslow. You refer to an article in 
the Columbia Law Review. Have youacitation on that ? 

Mr. Masrtow. It is about to be published in this month’s issue. It 
is an article by myself. 

First, the committees are not collecting information for purposes 
of legislation, but are assuming an informing function not granted 
to Congress by the Constitution. 

Second, committees are functioning primarily as legislative courts 
to punish individuals by exposing them to public scorn. 

Third, one committee in particular, the House Committee on Un- 
American Activities, has compiled dossiers on about 1 million Ameri- 
can citizens, based on unevaluated reports of Communist connections, 

‘+h it circulates indiscriminately. 

Fourth, under one pretext or another, private citizens having no 
connection with any Government function have been compelled to 
make public avowal of their beliefs and associations. 

Fifth, individuals and organizations are being stigmatized without 
being heard in their own defense. 

Sixth, individuals and organizations are being condemned on the 
basis of unsupported accusations and casual associations and contacts. 

And, last, in the quest for sensation, many investigating committees 
have abandoned a sense of fair play and have converted committee 
hearings into public circuses. 

Now, I don’t mean to say that every committee of Congress has been 
guilty of each one of these abuses or that any committee has been 
guilty of all of them, but I do say an examination of the record of 
congressional committees in the last 20 years can furnish documenta- 
tion for those assertions. 

In constructing a code of procedure, viewed against this analysis 
of some of the most frequently charged abuses, I think four principles 
must be considered. 

The first is that we shall have majority rule in committee, and the 
proposals of the Republican policy committee attempt to spell out that 
cetail—how you can insure that committee decisions shall be made by 
the committee and not by the chairman or one member. 

That is the first principle. That protects not only the majority from 
abuses of one member, but also protects the minority from arbitrary 
actions by the majority. 

The second principle, which I think all lawyers would agree upon, is 
that no person should be stigmatized without a fair hearing. 

Now, by a fair hearing, I do not mean the same type of procedures 
that obtain in courts. Obviously, legislative committees are not 
courts of law. They don’t have the time to sit as long as justice may 
require. They have other duties; but it is possible for a legislative 
investigation to give a person under investigation a fair hearing with- 
out being unduly hampered. 

Now, these are three brief ideas of concepts of what is implicit in 
the term “fair hearing” : 

The first is the principle that was enunciated by the Jenner com- 
mittee, that no derogatory information shall be made public until the 
accused has a chance to reply in private. 
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I think that is the basic requirement of a fair hearing. Nobody 
should be compelled to make a public defense of himself until the com- 
mittee has had a chance to sift the accusations in private and to hear 
the accused in private. 

If after that screening process, the committee feels that the accusa- 
tion shall be made public, it at least has taken precautions against 
reckless, intemperate, or unsupported accusations. 

The second is that the accused should have a right to testify publicly 
in his own defense. 

It isn’t enough that the committee has heard it. He has the right 
to be judged by the public as well, and that means any person under 
investigation should have the right to come forward, either to file 
a sworn statement or to subject himself to cross-examination before 
the committee, after he has testified in behalf of his own case. 

And, third, and this is perhaps the most controversial principle, the 
accused should have the right to cross-examine for a limited time. 

I am not suggesting an unlimited right of cross-examination, such as 
that which obtains in a court of law. 

The proposal of the Kefauver-Lehman bill is that the person accused 
shell have a right to cross-examine for at least an hour. 

There is no better safeguard that has yet been devised for ascer- 
taining the truth than the cross-examination by a person whose rights 
are opposed to the accusing witness. We simply cannot rely upon 
the cross-examination of committee counsel or committee members. 
It is the person who has the greatest stake in bringing out the truth, 
either the bias of the accuser, his faulty recollection, or other explana- 
tions which I believe are essential. 

Now, these rights are not important merely to protect the witness. 
They are important to the committee as well ‘because they insure that 
in its quest for the truth it will get all of the inform: ation and, thus, 
there is no conflict between the right of a witness to a fair hearing 
and the necessity of a congressional committee to ascertain all the 
facts that it needs for the fulfillment of a constitutional function. 

When these two rights are reconciled, the third interest, that of 
the public, is also protected because in an atmosphere of smear and 
charge and countercharge and incrimination the public is confused 
and doesn’t know whom to believe and winds up sorte no one and 
displaying contempt for congressional committees. 

Now, I believe congressional committees are an indispensable part 
of the legislature. Without them, the legislature has no check on the 
Executive and our C ongress would degenerate into a French parlia- 
ment or the type of Reichstag under the Weimar Republic; but to 
preserve this legislative power to investigate, we must insure that this 
power is used in the public interest and not in the publicity interest. 

The third principle—I have referred now to majority rule and to 
fair hearing—is that the witness, who may not himself be under accu- 
sation, shall be protected from harassment or undue distraction; and 
you will find in the analysis I have introduced that many of the com- 
mittees, either by rule or practice, now try to follow that principle. 

That means, since television and klieg-light apparatus and grinding 
cameras confuse witnesses, distract them, sometimes give them sti ge 
freight, no witness should be compelled over his objection to testify. 

Now, I don’t go so far as to suggest that all television or all radio 
broadcasting should be barred. I would leave the option to the wit- 
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ness. If he feels that he could not testify adequately, he should not 
be compelled to. : , 

That principle, by the way, has been recognized in the courts. One 
witness who refused to testify before the Kefauver committee because 
of the distraction of the television and other apparatus was held in 
contempt and the court released him on the ground it was not due 
process to compel a witness to testify on matters that affected his 
liberty, his reputation and so on, where he could not testify fairly. 

Now, the fourth provision, and perhaps the most important of all, 
the fourth basic principle, is that these codes require some enforce- 
ment machinery. 

Unless there is that type of sanction, these rules of procedure may 
very easily degenerate into a set of pious principles. 

We see today from the practices of congressional committees that 
many of them continue to violate, and openly violate, the rules they, 
themselves, have promulgated. 

Now, there are two types of sanctions that have been suggested by 
students of this problem. The first is the sanction which was adopted 
by the New York Legislature. It is now chapter 414 of the laws 
of 1954, which provides that where there is substantial noncompliance 
with the code of procedures enacted by the legislature the witness is 
relieved from his obligation of testifying or answering a subpena. 

Now, that kind of sanction indicates that the Senate means business. 
If a committee realizes that to deny a witness a substantial right 
granted him under the code relieves him from the obligation to testify, 
we can be sure that that code would be obeyed; and that sanction 
has the great advantage that it does not require the action of the 
Senate or all sorts of partisan and personal questions of loyalty and 
friendship to obtain, and that is why I submit that this type of sanc- 
tion is the best that can be devised for a code of procedures. 

There is another sanction. 

Senator Haypren. Let me ask, if I might, Mr. Chairman, just how 
does the witness make the fact known that he feels he is not being 
given a fair hearing and qualify himself so that he does not have 
to testify ? 

Mr. Mastow. Well, sir, he could not—— 

Senator Haypen. How would that work out in practice? 

Mr. Mastow. He could not refuse to testify merely because he does 
not believe he is getting a fair hearing. There would have to be a 
specific violation. Suppose, for example, he was denied the right of 
counsel, or suppose that he did not receive the adequate notice of the 
hearing, as required by the code; the hearing might require 24 hours 
advance notice, and he is served with a forthwith subpena. He should 
then make his protest known to the committee, to put them on guard, 
and then refuse to testify. 

Similarly, the violation must be clear, and the code provisions of 
New York are spelled out with precision, so that witnesses do not take 
advantage of such a provision to thwart the legislative purpose. If, 
for example, a quorum is not present and the code specifies a quorum, 
the courts have already held, if the witness makes proper objection 
and the committee insists on proceeding, that he cannot be held in 
contempt. 
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Now, the second type of sanction is that which requires the super- 
vision of congressional investigating committees by some specially 
created body. 

In the Kefauver-Lehman bill, section 8, the sponsors of that bill 
propose a special review committee composed of the presiding officer 
of the Senate and two members of the majority and two members of 
the minority party. This committee of five members, having no other 
functions, would be authorized to receive and investigate complaints, 
not only from Members of the Senate but also from aggrieved in- 
dividuals. 

I suppose these complaints, if they are without substance, could be 
summarily disposed of. 

Some of the complaints could be disposed of by negotiation with the 
committee chairman. An individual might complain he hasn’t re- 
ceived adequate notice of the hearing. A simple telephone call from 
this special committee to the chairman would insure that the statutory 
requirement would be observed. 

In flagrant cases, however, this committee would have the authority 
to recommend disciplinary or censorial action to the entire Senate. 

Now, the Senate already has that power, either on motion or on the 
suggestion of any committee. It has the power to remove a committee 
chairman, to terminate the existence of a committee, to cut off its funds, 
to direct its investigation, because these committees, obviously, when 
they function, function as agents of the Senate and it is the Senate that 
bears the responsibility when these committees forget the function 
for which they were created. 

In the other House, Congressman Scott, who is, himself, a member 
of the House Rules Committee, has suggested a variant on this method 
of enforcement. He has suggested that the House Rules Committee 
be empowered to receive and investigate complaints and to recommend 
action, but his proposal limits the right to file complaints only to 
Members of Congress. 

Now, in the House that wouldn’t make much difference because a 
witness who couldn’t persuade one Member of a body of 435 to file 
a complaint in his behalf is not likely to have the case. In the Senate, 
however, with a much smaller body, I think it is important that even 
members of the public have the right to file complaint. 

I have also prepared in this appendix B a comparative analysis of 
the three main proposals. I don’t want to take any more time, but I am 
ready to answer questions. 

I make one final comment, however: that whenever a proposal is 
recommended by Senator Bush—and, by the way, Senator Bush’s 
resolution is a copying of the House Scott resolution and translation 
into Senate terms; it represents, therefore, the work, a considerable 
body of work, done on the House side, most of which is equally effective 
on the Senate side—when you see a proposal, therefore, backed by 
the Republican policy committee, backed by 18 Democratic Senators, 
and also consistent with Senator Bush’s proposal, I think a prima 
facie case has been worked out that this is a fair proposal witch will 
not hamper committees unduly. 

Thank you. 
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Senator Cartson. Mr. Maslow, we apprec iate very much your state- 
ment and the information you have given the committee. 

Senator Hayden, do you have some questions 

Senator Haypen. I want to inquire of the witness if he has examined 
the resolution introduced by Senator Monroney, whic h relates directly 
to a suggestion that he had made about supervising the activities of 
the committee. It is Senate Resolution 146. Have you had an oppor- 
tunity to examine the text ‘ 

Mr. Mastow. No, sir. I do recall it, but my impression was that 
the latest proposal of the Kefauver and Lehman Senate Resolution 
256, incorporates all the early numbers and represents the final judg- 
ment of the sponsors. 

Senator Haypen. This is a very short resolution, and I will read it 
in order that you may comment on it: 

In any case in which a controversy arises as to the jurisdiction of any 
committee of the Senate to make any inquiry or investigation, the question of 
jurisdiction shall be decided by the Presiding Officer of the Senate, without 
debate, upon a motion to discharge the committee from further pursuing such 
—— or investigation; but such decision shall be subject to an appeal. The 
chairman of each committee shall from time to time and at the earliest date 
ah ticable, report to the Senate the general nature of inquiries or investigations 
the committee proposes to undertake, or, in any case he deems the national 
security might be endangered by such report, he shall in writing advise the 
President of the Senate of that fact. 

In other words, the question of whether one committee has invaded 
the jurisdiction of another could be brought before the Senate in this 
manner and the Senate could determine, just as the Senate now de- 
termines, whether one committee or another has jurisdiction over a 
bill. 

Mr. Mastow. Yes. 

As a matter of fact, Senator, it has been charged by Senator Mc- 
Carran that the McCarthy committee has overstepped its jurisdiction 
and is investigating matters relating to internal security, which are the 
proper jurisdiction of the Internal Security Subcommittee; but the 
Senate can always, it seems to me, always has the power, without a 
resolution, to correct jurisdictional questions there and refer matters 
to the proper committee. 

Senator Haypen. There is a parliamentary problem here. In case 
of a bill the Senate has before it the printed text which can be 
examined to determine whether the bill should be referred to this 
committee or that committee. But in the case of a committee being 
granted authority to undertake one form of investigation and then 
departing from it, there is nothing before the Senate, and what 
Senator Monroney was trying to do was to get something before the 
Senate upon which it could act. 

Do you know of any instance like this in New York, or anywhere 
else, where any legislative provision of this kind or any rule has been 
adopted ? 

Mr. Mastow. No; I do not, sir. 

As you know, there are a great many investigating committees, per- 
haps more, in legislative bodies than are in the United States ‘Con- 
gress. New York, for example, at the last time it recessed had created 
23 committees armed with the power of subpena to investigate social 
and economic problems. 
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In the State of California there were at one time 93 committees func- 
tioning, so-called interim committees set up at the close of a legis- 
lature, to investigate all sorts of problems, from comic strips to 
narcotics, 

So, this is not exclusively a congressional problem. It is also a 
problem for the legislatures as well. 

Senator Haypen. What have they done in the various State legis- 
latures to correct this conflict of jurisdiction ¢ 

Mr. Mastow. I know of nothing, sir, that has been done. 

Senator Haypen. Thank you, Mr. Chairman. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berkovircn. I would just like to ask Mr. Maslow: Do you take 
the position that whenever an individual is mentioned in a derogatory 
way at a public hearing he should, under all circumstances, have : 
right to confront the person who so mentioned him, cross-examine him, 
bring in his own witnesses, and testify himself, at a similar public 
hearing? 

Mr. Mastow. First of all, I would not grant the right merely if 
the information was derogatory. I think it should be defamatory. 
That is, it should expose the witness to disgrace. 

There are all sorts of criticisms that are sometimes offered during 
a congressional committee hearing, but they ought to be accusations 
that really affect the person’s reputation. 

That is the first qualification. 

Now, I think, wherever practicable, a committee, where it knows in 
advance that defamatory material is to be offered, should notify the 
person involved. 

The reason that should be done is so that the person defamed should 
have the opportunity right then and there to cross-examine. 

If you are going to set up a machinery without this advance notice, 
then the person defamed learns about the accusation for the first 
time—he is entitled to some opportunity to prepare himself. The 
witness must be recalled. He may perhaps then have another hearing. 
I think you solve a great many of those problems by this requirement : 
That where the committee knows in advance that defamatory material 
is to be offered, it gives the person to be defamed advance notice and 
then requires him to cross-examine right then and there; and, there- 
fore, it puts the least burden upon the committee and upon the accus- 
ing witness. 

Mr. Berxovircn. Thank you, Mr. Maslow. 

Senator Cartson. Mr. Maslow, would you object to answering a 
question or two from Mr. Morris, our adviser ? 

Mr. Mastow. I have a great deal of respect for Mr. Morris. I 
would love to answer any question he puts to me. 

Mr. Morris. Mr. Maslow, in connection with that last statement of 
your views, I think you mentioned the record of the Internal Security 
Subcommittee on this score—that first you allow the person who is 
going to be mentioned adversely in testimony to have the right to 
testify in executive session before him. So, you think that is a meri- 
torious procedure? 

Mr. Mastow. I think it is indispensable, sir, that the person, the 
accusing witness, should not be heard in public until the committee 
knows what he is about to say and can check his references. 
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Mr. Morris. Not only that, would it mean to you it would be more 
advantageous for the committee, because it may well be the person 
adversely mentioned aie | himself prove to be, in the case of internal 
security, an ex-Communist who would testify fully before the com- 
mittee and would be most responsive and give the committee desirable 
information, whereas on the other hand, if he is mentioned adversely, 
he may be frozen into a position he would not have assumed if he had 
been given the right in advance to so testify ? 

Mr. Mastow. The citation of the Jenner committee methods of 
operation is their report entitled “Subversive Influence in the Educa- 
tional Process.” It has no document number because it is a com- 
mittee print. It is dated July 17, 1953, and it occurs on page 3 

Now, I don’t mean to indicate by that that these rules or these 
methods of operation have been observed scrupulously all the time, 
particularly since Judge Morris left the counselship. 

There have been abuses where witnesses, particularly in the New 
Orleans hearing, accused distinguished American citizens for the 
first time without hearing, without advance hearing; but this spells 
out a standard and an ideal which is workable and which would pro- 
tect American citizens from so-called careless or reckless name drop- 
ping. 

Mr. Morris. Mr. Maslow, may I ask you a few more questions? 

Mr. Mastow. Go ahead. 

Mr. Morris. You mentioned a one-man investigating committee. 
By that, do you mean that the situation should be avoided where 1 
particular Senator or 1 Congressman should undertake an investiga- 
tion by himself, or do you mean also to reprove the method of 1 Sena- 
tor or 1 Congressman simply taking testimony in open or executive 
session ? 

Mr. Mastow. There are two problems. 

Mr. Morris. Do you make a distinction there ? 

Mr. Mastow. Yes; I do. 

The problem of the actual hearing, the conducting of the hearing, 
is a different one from the conducting of an investigation ; but I believe 
that no individual Senator should have the power to conduct an in- 
vestigation by himself if that will require the issuance of subpenas 
or the ine of testimony. 

If it involves merely preliminary inquiries, the examination of 
frie ndly witnesses, conferences with Government employees, and so 
on, there is need for more than one Senator, and sometimes it is done 
by counsel to the committee itself. Where, however, you get to the 
stage where you have to subpena witnesses or take testimony, then 
I think the Senate would do better to insist upon at least two members 
of the committee. 

That provision, by the way, was enacted into the New York law 
as well and some of the provisions require 1 member of the majority 
and 1 member of the minority. Of course, you have to take precautions 
to insure that your provision is so worded so that if the minority fails 
to avail itself of the opportunity to be present the majority should be 
able to proceed without it; otherwise, a recalcitrant minority can pre- 
vent the majority from functioning at all. 

Mr. Morris. Mr. Maslow, we had a situation the other day here be- 
fore this very subcommittee. At the commencement of the hearing 
there were three Senators present—Senator Jenner, Senator Hayden, 
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and Senator Carlson. During the course of the hearing, because of 
very urgent Senate business, 2 of the Senators had to leave for a period 
of a half hour or three- -quarters of an hour, and during that period 
there were 3 or 4 Senators waiting to testify. Now, you “would not be 
in favor of making it necessary for a suspension of the hearing because 
there was only one Senator present to receive the testimony of the 
Senator / 

Mr. Mastow. I have two comments to make on that. 

First of all, the rules of procedure should apply only to congres- 
sional investigations. They should not apply to the ordinary type 
of legislative hearing, like this committee is now conducting. 

[ suggest one test “by which you can determine the differences, or 
I would have suggested it at the beginning of this hearing. This is 
the first time I know of that a committee considering a legisl: ative pro- 
posal has sworn witnesses. That is very, very rare, as you know. I 
don’t understand what the purpose was, but my test of the difference 
between a committee considering legislation and a committee investi- 
gating is that in the former the witnesses are never sworn. 

If you use that as a test then it doesn’t make any difference if only 
one Senator conducts a hearing. Obviously, we would not want this 
code of procedures to apply to the ordinary committee hearings con- 
sidering legislative matters. It is not designed for that purpose. 
There are no conflicts involved ; no reputations are at stake. A com- 
mittee is merely trying to inform itself about a problem on which it 
will make a recommendation to the Senate. 

Now, secondly, assuming you do have an investigating committee, I 
think the option should be in the witness. It should not be manda- 
tory. In other words, if he wants to waive the rule, if he doesn’t care, 
for example, whether there is only one Member of the Senate present, 
he should have the right to waive the rule. It is designed for his 
protection and so that we would not have rules that are merely mechan- 
ical and not actually affording protection. 

Mr. Morris. Mr. Maslow, in connection with the chairman asking 
you to be sworn, the backgr ound of that is that last week when all the 
Senators were testifying they all apparently preferred to give sworn 
testimony here. So, the chairman— 

Mr. Mastow. The reason I couldn’t understand it—I am not testi- 
fying about factual matters, I am giving opinions, and I don’t know 
what is the purpose of swearing a witness when he gives opinion. 

Mr. Morris. Except, Mr. M: aslow, if the prec edent has already been 
set, inasmuch as the Senators had all done it, the chairman just asked 
you if you would, in view of the fact that some facts may come out in 
your testimony, or in the testimony of some of the other witnesses 
here. 

Mr. Mastow. I have no objection. Iam just puzzled. 

Mr. Morris. One other question, Mr. Maslow: You wouldn’t object 
to a person being asked about his membership in the Communist 
underground ? 

Mr. Mastow. No; I would not, if it is relative to the committee 
conducting the investigation. 

Mr. Morris. You feel, though, a committee should not ask anyone 
about his views or opinions or anything having to do with his religious 
concepts, or anything else? 
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Mr. Mastow. No; I don’t say that. I have a very narrow view. 
I think whatever is relevant is no longer private, and that I cannot 
say in advance whether a person’s religion or a person’s political views 
or a person’s associations are relevant. Once the committee is en- 
gaged in a relevant inquiry, the witness must answer the questions. 
Sometimes the question of the witness’ beliefs may be relevent. The 
committee may be considering the qualifications of a person for pub- 
lic office. Obviously, they want to examine his beliefs. 

It is hard for me to consider offhand a case in which the religion 
of a witness shall be relevant to an inquiry, but I suppose we can 
figure out inquiries. 

[ do recall one examination by the McCarthy committee where they 
not only asked a witness—he was the head of the religious desk of 
the Voice of America—what his religion was; they spent 3 or 4 pages 
trying to find out whether he was a regular churchgoer. The theory 
was that, in the minds of the questioners, the person who headed the 
religious desk would not be well qualified unless he were a church- 
goer. Now, that may be true, but there is a provision in our Constitu- 
tion which forbids a religious test for public office, and here was this 
committee examining into matters which, even if they were relevant, 
were not material as long as that provision stands in the Constitution. 

Mr. Morris. Thank you very much, Mr. Maslow. 

Senator Cartson. Mr. Maslow, as I understand your testimony here 
this morning, you have suggested a rule of procedure, or code of pro- 
cedures, for the conduct of congressional committees, but at the same 
time and with that testimony you are not opposed to congressional 
investigations by Senate or House committees / 

Mr. Mastow. On the contrary; I think the Congress would lose 
its vitality if it lost its power to investigate, and the proposals I have 
suggested or endorsed are based upon the premise that you can recon- 
cile the legislative interests in gathering information with the indi- 
vidual’s interest that he shall not be unjustly stigmatized. 

I don’t know whether I made it clear that my organization felt 
of the 3 proposals, the 3 major proposals, before this committee the 
one that we endorse most strongly is the proposal of the Kefauver-Leh- 
man bill. There are 1 or 2 minor points which we disagree with in 
that proposal. I don’t know whether you want me to take the time 
to state them. 

And, lastly, it may be of some interest: In this Columbia Law Re- 
view article that I mentioned, I proposed individually a model code 
of procedure for congressional investigating committees, not model 
in the sense that it gave the witness every conceivable right that he 
might fancy or that he might get in a court of law, but model in the 
sense that it attempted to strike a balance between these two different 
interests; and if you think it will be useful, I will offer in evidence 
this model code of procedure which is discussed in this Columbia 
article. 

Senator Cartson. Without objection it will be included in the 
record. 

Mr. Mastow. Thank you. 

Senator Cartson. We thank you very much for your statement. 
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(‘The model code of procedure referred to above is as follows :) 


A CopE or FAIR PROCEDURE FOR CONGRESSIONAL INVESTIGATING CoMMITTEES 


Sec. 1. Rulemaking Power of the Senate and the House. 
Sec. 2. Definitions. 

Sec. 3. Subject Matter of Investigations. 

Sec. 4. Committee Meetings and Quorums. 

Sec. 5. Committee Reports. 

Sec. 6. Committee Files. 

Sec. 7. Subpenas. 

Sec. 8. Executive or Public Hearings. 

Sec. 9. Transcripts of Testimony. 

Sec. 10. Rights of Witnesses While Testifying. 

Sec. 11. Right to Counsel. 

Sec. 12. Release of Defamatory Testimony. 

Sec. 18. Rights of Persons Under Investigation or Defamed by Public Testimony. 
Sec. 14. Compelling Answers to Questions. 

Sec. 15. Committee Employees. 

Sec. 16. Writing or Speaking for Compensation. 

Src. 17. Complaints to Rules Committee. 

Sec. 18. Short Title. 


[To become sec. 197 of title 2 of the United States Code] 


A BILL To regulate the procedures of congressional investigating committees 


Be it enacted by the Senate and the House of Representatives of the United 
States of America in Congress assembled, 


SEcTION 1. RULEMAKING POWER OF THE SENATE AND THE House.—This Act is 
enacted by the Congress— 

(a) As an exercise of the rulemaking power of the Senate and the House of 
Representatives and as such shall be considered as part of the rules of each 
House and to the extent that it is inconsistent therewith shall supersede rules 
now existing. 

(b) With full recognition of the constitutional right of either House to 
change its rules at any time in accordance with its own procedures, whether or 
not such changes are inconsistent with this Act. 

Sec. 2. DEFINITIONS.—As used herein, the term— 

(a) “Committee” means a standing, select, or special committee of either 
House of Congress or a joint committee of the two Houses or, as the case may 
be, a duly authorized subcommittee of any of the foregoing. 

(b) “Hearing” means any public or private meeting of a committee for the 
purpose of hearing a witness testify under oath. 

(c) “Majority” means a majority of those present at a meeting at which there 
is a quorum. 

(d) “Person” shall include an individual, partnership, association, or corpo- 
ration. 

(e) “Defame” means to charge with crime or misconduct, to disgrace or 
otherwise to expose to public contempt, hatred, or scorn. 

Sec. 3. Sunsect MATTER oF INVESTIGATIONS.— 

(a) A committee shall not conduct any investigation primarily to expose any 
person to public scorn or to collect evidence for use in any criminal prosecution. 

(b) No investigation shall be undertaken by a committee unless it is within 
the scope of the powers conferred upon it. 

(c) No investigation shall be undertaken by a committee unless authorized 
by a majority of the members thereof but with the approval of the chairman 
preliminary inquiries that do not require the issuance of subpenas or the holding 
of public hearings may be initiated by the committee staff. 

(d) The question under inquiry shall be announced with particularly at the 
beginning of every hearing and the evidence sought to be elicited from witnesses 
at such hearing shall be pertinent to the question thus announced. 

Sec. 4. QuoRUMS, SUBCOMMITTEES, AND COMMITTEE MEETINGS,— 

(a) A quorum of any subcommittee of either House shall consist of a majority 
of the members thereof. 

(b) Each subcommittee shall consist of at least three members, at least one 
place on which shall be offered to a member of the largest minority party. 

(c) Committee meetings to make authorizations or decisions with respect to 
investigations shall be called only upon a minimum of twenty-four hours’ written 
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notice to the office of each committee member while the Congress is in session 
and three days’ written notice when it is not in session. 

Sec. 5. COMMITTEE REPORTS. 

(a) No report or publication of a committee concerning any investigation in 
which sworn testimony was taken shall be issued by the committee unless a draft 
of such report or publication had been submitted to the office of each committee 
member at least three days in advance of the meeting at which it is to be con- 
sidered and such report or publication is approved at such meeting by a majority 
of the committee. 

(b) Whenever a minority of a committee dissents from a report described in 
this section approved by a majority thereof, the minority shall be given a 
reasonable time in which to prepare a minority report. The minority report 
shall thereafter be filed at the same time as the majority report and shall be 
published in the same volume or document as the majority report. 

(c) No report or publication shall be filed or made public by a committee 
concerning any investigation in which sworn testimony was taken unless all the 
testimony, including rebuttal testimony taken during such investigation, has 
previously been made public or is made public concurrently with the report, pro- 
vided that a committee may withhold publication of any testimony if it finds 
that such publication would unjustly injure the reputation of any person, living 
or dead, or if after submission to the Committee on Rules and Administration 
of the Senate or the Rules Committee of the House of Representatives, as the 
case may be, either of these latter committees deems its publication injurious to 
national security. 

(d) No summary of a committee report or publication described in this 
section or any statement concerning its contents shall be made public by any 
member of a committee or any employee thereof prior to the issuance of a duly 
approved report or publication. 

Sec. 6. COMMITTEE F'rLeEs.—Material in the possession of a committee tending 
to defame any person, living or dead, that has not previously been made public 
in the form of a duly authorized report or publication of such committee in 
conformity with the procedures set forth in sections 5, 12, and 13 herein shall 
be confidential and shall only be disclosed for their official purposes to author- 
ized Federal executive investigative or intelligence agencies or agencies prosecut- 
ing crime or to crime-prosecuting agencies of State governments or to other 
committees of Congress. 

Sec. 7. SuBPpENAsS.—(a) Any member of a committee may issue a subpena, but 
only after a general or specific authorization of more than half the members of a 
committee. Such authorization need not take place at a meeting of a committee. 

(b) All subpenas or requests to testify voluntarily shall be in writing and 
signed by a duly authorized member of a committee subsequent to the listing 
thereon of the name of the witness, the question under inquiry stated with 
particularity, the description of the papers or other evidence, if any, to be pro- 
duced, and the time and place of the hearing. Subpenas shall advise the witness 
of his right to counsel and shall be accompanied by a copy of the rules of the 
committee. 

(c) Witnesses subpenaed to appear at a hearing shall be given a reasonable 
opportunity, of at least forty-eight hours, to prepare for the hearing and to retain 
and consult counsel. 

Sec. 8, EXECUTIVE oR PUBLIC HEARINGS.—(a) No witness shall be compelled to 
testify under oath at a hearing of a committee unless at least two members of the 
committee are present while he is testifying. 

(b) No person shall be compelled to testify in executive session of a committee 
unless the committee, pursuant to section 13 (a) herein, deems his testimony 
likely to defame any person living or dead or unless his testimony relates to 
classified matters affecting national security within the meaning of section 798 
of title 18 of the United States Code. 

(c) Testimony given in executive session of a committee and the identity of 
the witnesses called to testify in such session shall not be disclosed by any mem- 
ber or employee of the committee without its approval and only in accordance 
with the procedures set forth in section 12 herein. 

(d) No person shall be allowed to be present during a hearing of a committee 
held in executive session except members and employees of the committee, wit- 
nesses called by the committee, the official stenographers or interpreters of the 
committee, and any other person whose presence the committee deems indis- 
pensable for the conduct of the hearing. 

(e) No committee hearing shall be held without the approval of the com- 
mittee. 
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Sec. 9. TRANSCRIPTS OF TESTIMONY.—(a) A complete, accurate, and verbatim 
transcript of all testimony and proceedings at committee hearings shall be made 
and preserved for at least four years. 

(b) A witness examined under oath in a hearing shall be given a reasonable 
opportunity before the transcript is filed or made public to inspect the transcript 
of his testimony to determine whether it was correctly transcribed and may if 
he desires be accompanied by his counsel during such inspection. 

(c) No changes shall be made in a transcript except to correct plain steno- 
graphic errors of transcription. 

(d) Before a committee makes public testimony taken in executive session 
under oath, it shall mail to each witness who testified under oath in such ses- 
sion a transcript of his testimony free of charge sufficiently in advance of the 
public release so that it is received no later than the time of such release. 

(e) Whenever public reference is made by a committee or any member or em- 
ployee thereof to the testimony of a witness given under oath in executive 
session, the committee shall at once mail to such witness free of charge a tran- 
script of such testimony. 

(f) A witness examined in public under oath shall at his request be given free 
of charge a transcript of his testimony. 

Sec. 10. Riguts or WITNESSES WHILE TrEesTIFYING.—Every person testifying 
under oath before a committee shall have the following rights: 

(a) To be represented by counsel as provided in section 11 herein. 

(b) To invoke any privilege against testifying observed in the Federal courts 
in criminal cases, including the privilege against self-incrimination and those 
based on confidential relationships. 

(c) To make complete but concise answers to questions and when necessary to 
make concise explanations of such answers. 

(d) At the conclusion of his testimony, to read to the committee a statement 
of reasonable length which shall be incorporated in the transcript, provided that 
such statement is pertinent to the question under inquiry and was submitted to 
the committee before the witness began his testimony. In addition, the witness 
may make an oral pertinent statement of reasonable length. A supplemental 
sworn written pertinent statement may be filed by the witness within a reason- 
able time after the hearing, which shall be included in the transcript of such 
hearing. 

(e) If the witness so requests, he shall not be photographed by motion pic- 
ture or television or other cameras while he is testifying nor shall his testimony 
be broadcast by radio or television or be recorded for such broadcast. 

Sec. 11. Rient tro CouNseL.—A witness at a hearing shall have the right to 
be accompanied by his counsel who shall be entitled on behalf of his client to 
participate in the hearing in the following manner: 

(a) To object to the jurisdiction of the committee or any violation of sec- 
tions 38 (a), 3 (b), and 8 (c) herein and to argue briefly thereon but for no more 
than fifteen minutes. 

(b) To confer privately with his client to advise him of his legal rights. 

(c) To object to procedures claimed to violate his client’s legal rights. 

(d) To question the witness in his own behalf at the conclusion of his exam- 
ination by the committee on any matter pertinent to the inquiry. The duration 
of such questioning shall be subject to reasonable limitations imposed by the 
committee. Such examination may be conducted in the presence of only one 
member of the committee. 

Sec. 12. Pustic RELEASE OF DEFAMATORY TESTIMONY TAKEN IN EXECUTIVE SES- 
s1on.—No transcript of testimony given in executive session that tends to de- 
fame any person or any summary or excerpt of such testimony shall be made 
public by a committee or any member or employee thereof unless— 

(a) The person defamed shall have been first informed, if his address can be 
readily ascertained, of such defamatory testimony and given a reasonable op- 
portunity to offer sworn testimony in rebuttal thereof before at least one member 
of the committee sitting in an executive session held prior to such publication ; 
and 

(b) Said testimony in rebuttal is made part of the transcript, excerpt, or sum- 
mary to be released; and 

(c) A majority of the committee approves the publication of such transcript, 
excerpt, or summary. 

Sec. 13. Riaguts or Persons DeFAMED BY PuBLIC TESTIMONY, COMMITTEE ReE- 
PORTS, OR COMMITTEE MEMBERS’ COMMENTS.—(a) All testimony or evidence pro- 
posed by a committee to be presented at a public hearing that is likely to de- 
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fame any person shall first be heard or reviewed by such committee in executive 
session. Such evidence shall thereafter not be presented at a public hearing 
unless— 

(1) The person defamed shall have been first informed, if his address 
can be readily ascertained, of such defamatory testimony or evidence and 
given a reasonable opportunity to offer sworn testimony in rebuttal there- 
of before at least one member of the committee sitting in an executive session 
held prior to such public hearing; and 

(2) A majority of the committee approves the presentation of such testi- 
mony or evidence at a public hearing; and 

(3) The committee gives notice to such person that such testimony or 
evidence will be offered at a public hearing to be held at a specified time and 
place; and 

(4) Testimony offered in rebuttal pursuant to paragraph (1) hereof is 
released at such public hearing. 

(b) When testimony or evidence about a person living or dead tending to de- 
fame such person is given at a public hearing before a committee, such per- 
son or the representative of the next of kin of such dead person, shall be af- 
forded any or all of the following rights, if requested during or within a reason- 
able time after such hearing: 

(1) To obtain free of charge the transcript of any testimony or evidence 
relating to him or his decedent given in public before the committee. 

(2) To file an affidavit with the committee concerning such testimony or 
evidence, which shall be made a part of the official files of the committee. 

(3) To appear personally before at least one member of the committee 
and give sworn pertinent testimony in his own or his decedent’s behalf at 
the same public hearing in which he or his decedent was defamed or, if he 
was not notified by the committee, pursuant to section 13 (a) (3), that 
such testimony or evidence would be offered in a public hearing to be held 
as soon as practicable after his request therefor, and under subpena if he 
so elects, provided that he may thereupon be cross-examined by the com- 
mittee. 

(4) To cross-examine immediately in person or by counsel any witness 
or witnesses who adduced such testimony or offered such evidence before 
the committee. If the person defamed was not notified by the committee, 
pursuant to section 13 (a) (3), that such testimony or evidence would 
be offered, he shall be entitled, as soon as practicable, to have such witnesses 
recalled for cross-examination. The committee shall bar any question in 
such cross-examination not pertinent to the inquiry. Such cross-examina- 
tion shall be conducted in the presence of at least one member of the com- 
mittee. The duration of such examination shall be subject to reasonable 
limitations imposed by the committee. 

5. To have the committee subpena, as soon as practicable, a reasonable 
number of witnesses and papers on his or his decedent’s behalf upon a show- 
ing that their testimony and such papers are pertinent to the inquiry and 
to examine such witnesses, either personally or by counsel, upon any mat- 
ter pertinent to the inquiry. The duration of such examination shall be 
subject to reasonable limitations imposed by the committee. Such witnesses 
may thereupon be cross-examined by the committee. Such examination shall 
be conducted in the presence of at least one member of the committee. 

(c) No member or employee of a committee shall make any public comment 
based on an investigation in process by such committee tending to defame any 
person under investigation or about to be investigated by the committee or any 
witness in such investigation unless and until a report on or reference to such 
person or witness has been duly issued by the committee in accordance with 
the procedures set forth in section 5 herein. If such a comment is made, the 
person defamed shall be entitled to appear personally before at least one mem- 
ber of the committee and give sworn pertinent testimony in his own behalf or 
to file an affidavit with the committee concerning such comment, which shall 
be made part of the official files of the committee. 

(d) No report or other publication of a committee containing comment that 
tends to defame a person shall be made public or circulated unless he has 
testified in public before the committee or unless he shall be notified of the 
intention to publish such comment and be given an opportunity to testify before 
at least one member of the committee sitting in executive session, and under 
subpena if he so elects, and provided further that the transcript of his testi- 
mony in such executive session is made part of such report or publication. 
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Sec. 14. COMPELLING ANSWERS TO QUESTIONS.—(a) Whenever a witness refuses 
to obey a subpena duces tecum issued by a committee or refuses to answer a 
question put to him by a committee conducting a hearing, the committee may 
certify the issue thus raised to the United States distriet court in the district 
wherein the witness refused to answer or produce papers. Thereupon the court 
shall order the witness to appear before it at a specified time to show cause why 
he should not produce the papers called for or answer the question propounded. 
If the court finds that the witness had the legal right to refuse to obey such 
subpena or to answer such question, it shall issue an order to that effect. If the 
court finds that the witness improperly refused to obey such subpena or answer 
such question, it shall enter an order directing the witness to appear before the 
committee at a time and place designated by the committee and to produce such 
papers or answer such question or questions. Failure to comply with such order 
Shall be punishable as a contempt of court, triable by the court without jury. 
In such proceeding the committee shall be represented by its own counsel or at 
its election by the Attorney General, and the witness may be represented by 
counsel. Refusal to answer the same question or questions shall thereafter not 
be a basis for prosecution under Fifty-second United States Statutes at Large, 
page 942 (2 U.S. C., sec. 192). 

(b) If a witness at a hearing shall refuse to answer a question propounded to 
him by the committee conducting such a hearing or to produce papers or other 
evidence in obedience to a subpena on the ground that they are not pertinent to 
the question under inquiry or because he claims a privilege pursuant to section 
10 (b) herein or upon any other legal ground, aad any member of the committee 
then present shall thereupon state that substantial legal issues appear to be 
raised by such refusal, the committee may proceed in accordance with section 
14 (a) herein to compel obedience to its subpena or an answer to its question but 
the witness shall not be prosecuted under Fifty-second United States Statutes at 
Large, page 942 (2 U. 8S. C., see. 192), because of his refusal to answer such 
question or to obey such subpena. 

(c) A witness substantially prejudiced by the denial by a committee of any 
‘ight created or affirmed by this Act shall not be prosecuted under Fifty-second 
United States Statutes at Large, page 942 (2 U. S. C., sec. 192), for any default 
or refusal to answer before said committee relating to such denial. 

(d) No witness shall be deemed to have refused to answer any question put 
to him by a committee conducting a hearing unless the presiding officer at such 
hearing directs him, after his refusal, to answer such question 

(e) No person shall be prosecuted for violation of any of the provisions of 
Fifty-second United States Statutes at Large, page 942 (2 U. 8. C., see. 192), 
while the Congress is in session unless such violations are reported to the 
Congress or an appropriate House thereof, and the Congress or such House 
certifies a statement of facts concerning such violations to the appropriate United 
States attorney for action in accordance with Fifty-second United States Statutes 
at Large, page 942 (2 U.S. C., sec. 194). 

Sec. 15. CoMMITTEE EmpLoyEEs.—Employees of a committee designated to 
assist or participate in any committee investigation shall be appointed by a 
majority of the committee and shall hold office until they resign or their services 
are terminated by a majority of the committee. 

Sec. 16. WRITING OR SPEAKING FOR COMPENSATION.—No member of a committee 
or any employee thereof shall for compensation, other than necessary expenses 
actually incurred, write or speak about any investigation of the committee, while 
such investigation is in progress. 

Sec. 17. ComMPLAINTS TO RULES CoMMITTEES.—Complaints of violations of this 
Act may be filed by any Member of the Congress or by any person adversely 
affected thereby to the Rules Committee of the House of Representatives or the 
Committee on Rules and Administration of the Senate, as the case may be, which 
shall investigate such complaints, may conduct hearings thereon, and shall report 
iis findings, conclusions, and recommendations to the appropriate House. 

Sec. 18. Suort Tirte.—This Act may be cited as the “Congressional Investiga- 
tions Act”. 

March 9, 1954. 

Senator Cartson. The next witness is Mr. Francis S$. Harmon, 
representing the National Council of Churches. 

Mr. Harmon, do you object to being sworn ? 

Mr. Harmon. Not at all, sir. 








162 RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 


nator Cartson. Mr. Harmon, do you promise the testimony you 
a shin to give is the truth and nothing but the truth? 


Mr. Harmon. I do. 


Senator Cartson. You may proceed, Mr. Harmon. 


TESTIMONY OF FRANCIS S. HARMON, REPRESENTING THE NA- 
TIONAL COUNCIL OF THE CHURCHES OF CHRIST IN THE UNITED 
STATES OF AMERICA 


Mr. Harmon. Mr. Chairman, gentlemen of the committee, my name 
is Francis S. Harmon. My residence is in New York City. I happen 
to be the president of a small daily newspaper in the South. I am 
also a member of the American Bar Association, but not now engaged 
in the practice of law. Asa layman, I am devoting most of my time 
to various boards and committees of the National Council of Churches, 
of which I am a member. 

I am appearing before you as a representative of the National Coun- 
cil of Churches by the authorization of its president, a divisional vice 
president, and its general secretary. 

The National Council of Churches is comprised of 30 Protestant 

and Orthodox communions, having a total membership of more than 
34 million. Obviously, I cannot speak for each of the members of 
these churches. Furthermore, I am not speaking with reference to 
uny specific bill or resolution, since none has been endorsed by the 
National Council of Churches, or to any specific provision of any bill or 
resolution which may be before your committee. I am speaking, how- 
ever, in regard to those underlying principles which have been stated 
by the general board of the National Council of Churches with ref- 
erence to rules of procedure for congressional investigating com- 
mittees. 

Over a year ago the Nationa: Council of Churches recognized that 
there were moral and spiritual values that were being impaired or de- 
stroyed by faulty investigating procedures. Therefore, the national 
council on March 11, 1953, adopted a statement from which I quote: 


As Christian Americans we are dedicated to maintaining the freedom of all 
Americans and their institutions. No body of citizens is more alert to the threat 
of Communist thought and conspiracy both to the Christian faith and to freedom 
than the Christian churches. 

Free ministers in free pulpits, preaching to free people the liberating truth of 
Christ, are a chief bulwark of American freedom and the best guarantee of its 
future. This freedom must be maintained * * *, 

Congress has the right and duty to make such investigations as may be neces- 
sary to secure the information upon which sound legislation may be based. 
Conspirators in any area of life who seek the violent overthrow of the Govern- 
ment of the United States should be discovered, tried in American tribunals 
and, where found guilty, punished. 

No witness at any investigation should be denied fair and dignified treatment. 
Having sworn to tell the truth, the whole truth, and nothing but the truth, he 
should be permitted the right of an uninterrupted initial statement of reasonable 
length since unlimited right of cross-examination by all members of the investi- 
gating committee is allowed. No committee should circulate on its letterhead 
over the signature of its members or employees unsupported charges against 
individuals or organizations which it has made no effort to investigate or 
substantiate 

The proper and essential function of congressional investigations must be 
preserved. It must be jealously guarded against abuse through methods that 
are now bringing it into disrepute. 

At this moment when national unity based upon mutual confidence is of para- 
mount importance to our security, men in responsible positions must not, through 
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unsubstantiated charges and blanket indictments, destroy confidence in our 
American schools, colleges, and universities. To do this would be to play into 
the hands of the Communists. * * * 

Because of these and allied concerns, we authorize and request the president 
of this Council to appoint a committee on the maintenance of American freedom, 
with instructions to watch developments which threaten the freedom of any of 
our people or their institutions, whether through denying the basic right of the 
freedom of thought, through Communist infiltration, or wrong methods of meeting 
that infiltration. The committee is requested to make such recommendations 
to the general board from time to time as the committee may deem appropriate. 


That terminates the reading of the resolution adopted March 1], 
1953. 

As a result of this action, a committee was appointed by Bishop 
William C. Martin, president of the National Council of Churches. 
The chairman of the committee appointed is the Right Reverend 
Henry Knox Sherrill. This committee on the maintenance of Ameri- 
can freedom took note, among other things, of the proposals by many 
members of the Congress that codes of fair practice be established 
for the guidance of congressional committees to avoid injury to the 
rights of individuals in the course of investigations. 

It is not our intention in appearing before this committee to go 
into the details of particular instances in which the rights of individ- 
uals have been violated through improper conduct of committee in- 
yestigations. Such instances have been numerous. They have been 
widely reported through the press, and some of them have been dis- 
cussed and deplored by Members of the Congress themselves. Our 
concern is with the establishment of procedures that will reduce the 
incidence of such wrongs. For this purpose, we are presenting a 
statement which summarizes the kinds of violations of rights that 
have occurred and which we hope can be avoided hereafter through 
enforcement of a code of fair practice for congressional committees. 

On the recommendation of the committee on the maintenance of 
American freedom, that is the committee, sir, that was appointed 15 
months ago, the general board of the Council on March 17, 1954—that 
is a year after the committee’s appointment and after many meet- 
ings—adopted the following statement, and this is the current state- 
ment adopted by the general board on March 17 of this year: 

Deeply concerned by certain trends in American public life the National 
Council of Churches in March 1953 created a committee on the maintenance of 
American freedom and instructed it to “watch developments that threaten the 
freedom of any of our people or their institutions, whether through denying 


the basic right of freedom of thought, through Communist infiltration, or wrong 
methods of meeting that infiltration. 


I 


One such threat has come from procedural abuse by congressional committees. 
Remedial measures are now being proposed, and we commend the President, 
the leaders of both major parties and the Members of Congress who have spoken 
out and demanded reforms. If these reforms are to be adequate they should 
provide protection from at least the following: 

1. The stigmatizing of individuals and organizations on the basis of unsup- 
ported accusations and casual associations. 

2. The forcing of citizens, under pretext of investigation of subversive activi- 
ties, to testify concerning their personal economic and political beliefs. 

8. The functioning of congressional committees as legislative courts to de 
termine the guilt or innocence of individuals. 

4. The denying to witnesses opportunity to bring out material favorable to 
their side of the case through questions by witnesses’ own counsel and oppor- 
tunity to test the validity of accusations through cross examination of accusers. 
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5. The permitting to a committee member or counsel the reading into the record 
against a witness defamatory material and charges without requiring the ac- 
cuser personally to confront the accused. 

6. The usurping by congressional committees of powers not granted to Con- 
zress by the Constitution and their failing to concentrate on the primary task 
of collecting information for the purposes of new legislation. 

7. The scheduling of hearings, subpenaing of witnesses and evaluating of their 
testimony by chairmen of committees without the concurrence of, or consulta- 
tion with, their fellow committee members 

8. The releasing from the files of a congressional committee of so-called infor- 
mation consisting of unverified and unevaluated data in such a way that the 
committee can be used to help spread and give credence to malicious gossip. 

I 

Another threat has come from competition among rival congressional commit- 
tees, creating the impression that they seek publicity, personal aggrandizement, 
and political advantage rather than basic facts. In order to concentrate energy 
on the legitimate and essential tasks of resisting the Communist threat, and in 
order to avoid wastage and duplication of effort and to minimize the risk of the 
exploitation of public interest and fear, we urge the establishment of a single 
joint congressional committee for the investigation of subversive activity. 


III 


A more basic threat has been a growing tendency on the part of our people and 
their representatives in Government to suppose that it is within the competence 
of the State to determine what is and what is not American. The American 
wa) is to preserve freedom by encouraging diversity within the unity of the 
Nation and by trusting truth to prevail over error in open discussion. The 
American way is to rely upon individuals to develop and express opinions. The 
American way is to depend upon the educational institutions to seek the truth 
and teach it without fear. The American way is to look to the churches in the 
richness of their diversity to bring the Nation light and discipline from God to 
maintain a responsible freedom. 

IV 


Aggravating these threats to American freedom is the prevailing mood of rest- 
lessness and tension. This arises in part from the real menace of communism, 
which our Nation is resisting by strength. It arises in part from the lack of a 
sense of security within our people which no physical strength can produce. 
Spiritual security can be achieved only by strengthening the Nation’s faith in 
God. The responsibility for deepening this faith rests with the churches. 

That concludes the reading of the resolution adopted this year. 

Two final paragraphs and I am done with this formal statement. 

In conclusion, we request most urgently that this committee report 
its recommendations in time for the Senate to take action in this ses- 
sion on a code of fair practice for congressional committees. We be- 
lieve that there is a real and present danger to civil rights arising from 
the improper conduct of committee investigations. In the develop- 
ment of our democratic form of government, it has been the elected 
representatives of the people who have carried the burden of the 
struggle to gain our basic freedoms. At this time when a new threat to 
those freedoms has arisen we feel we may look to the Senate to assert 
leadership and to take the necessary, appropriate action to end that 
threat and to enforce the measures needed to prevent its arising here- 
after 

We wish to commend the Members of the Senate who have taken 
the initiative and introduced the bills providing for codes of fair prac- 
tice now before this committee. 

We also wish to express our appreciation to this committee, Mr. 
Chairman, for the consideration if is giving to this important matter 
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and for the opportunity extended to the National Council of Churches 
to express its views. 

Senator Cartson. Mr. Harmon, we appreciate very much your 
statement in behalf of the National Council of Churches. 

Do you know, of your own knowledge, of members of your organi- 
Zation, as denominations or representatives of bodies ot religious 
groups. that have adopted their own resolutions regarding this 
matter ¢ 

Mr. Harmon. Mr. Chairman, you mentioned at the beginning of 
these hearings this morning a communication you had received from 
the Reverend Mr. Cloward, one of the executives of the American 
Baptist Convention, the denomination of which you are a member. 

Senator CaRuson. Yes. 

Mr. Harmon. I am confident if there were members of various com- 
munions here present virtually every one of them could refer to com- 
parable action taken by his own communion. 

For example, Senator Hayden might prefer to put into the record 
himself the actions that were taken at Williamsburg last year when 
the bishops of the Protestant Episcopal Church were meeting there. 

[ have it in my file, Senator Hayden. I don’t have it with me, but 
I know it was a very strong statement in this general field. 

Senator Haypen. I would be ver y pleased to have it. 

Senator Cartson. Senator, on that basis, for the record, if you 
secure that, it will be made a part of the record at this point. 

Mr. Harmon. I would be very glad, Mr. Chairman, if you feel 
it would be helpful, to inquire among denominational leaders and to 
send to you, sir, for insertion in the noe through Dr. Adams, a 
representative of the national council in Washington, official state- 
ments that have been adopted by the top ednadttenavies of these vari- 
ous communions. 

Senator Cartson. Mr. Harmon, personally, I would be very happy 
to have them made a part of the record, if they are available. If there 
is no objection they will be received for the record and inserted fol- 
lowing Mr. Harmon’s testimony. 

Mr. Harmon. It will be a pleasure to get them. 

Senator Cartson. Do you have any further questions, Senator Hay- 
den? 

Senator Haypen. I just want to compliment the witness for a very 
interesting statement. It shows that great thought has been given to 
this subject by people who are very much concerned with the welfare 
of our Nation, and particularly the preservation of our liberties. 

Mr. Harmon. Thank you, Senator Hayden. 

The statement is general, through planned action. The national 
council does not feel that it is within its ken to deal with specifics. 
You gentlemen happen to belong to two different communions. One 
stresses autonomy and functions through a convention. The other is 
a rather highly centralized denomination, with an emphasis upon 
bishops and a bicameral legislature which meets triannually; and the 
difference within the 30 members of the council is such that the coun- 

cil. itself, is a body which must function under delegated authority. 

To be very frank with you, sir, we are attempting to refine our own 
procedures in order that we, in such an appearance as this, may con- 
form exactly to the authority delegated to us and not attempt to say 
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more on behalf of 34 million people than we are authorized to say, 
because we realize we can’t speak for that many. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berkovircn. Mr. Harmon, you might regard this as some- 
what specific, but I think you alluded to it in your prepared state- 
ment, and that is: Is it the position of the national council that no 
inquiry into a witness’ beliefs, personal beliefs, can be relevant and 
proper under any circumstances ? 

Mr. Harmon. I am afraid sir, the extent of my authority today 
would come in reading again item 2 in the list of eight at the top of 
page 3: 

The forcing of citizens, under pretext of investigation of subversive activities, 
to testify concerning their personal economic and political beliefs. 

Mr. Berxoviren. In other words, you would say if the investigation 
was actually one into subversive : activity, and that was not used as a 
pretext, that a person’s beliefs, political beliefs, and political associa- 
tions, could be the proper subject of an inquiry by a committee which 
was conducting such an investigation ? 

Mr. Harmon. I believe, sir, that the statement either speaks for 
itself or should speak for itself. 

Mr. Berxovircn. I see. 

Mr. Harmon. I am scrupulously living up to the rules which we 
have adopted for ourselves, even though it may look as if I am at- 
tempting to avoid answering. 

As a member of the bar or as the former publisher of a newspaper, 
I am in quite a different capacity than I am in sitting on this side of the 
table and being very careful lest I attempt to answer a question that 
would bind the chairman of this committee as a Baptist or bind 
Senator Hayden as a member of the Protestant Episcopal communion. 

[ think the council’s proclamation of certain moral and spiritual 
values that are impaired and impair, shall I say, the dignity of an 
individual created in God, that that is a broad moral issue where an 
organization of this kind has a right to speak. We are quite willing 
to leave to the wisdom and judgment of the Senate, individually, as a 
deliberative body, the specifics in working out the application of that 
basic moral and spiritual test. 

Mr. Berxovitcn. Thank you, Mr. Harmon. 

Senator Cartson. Mr. Morris. 

Mr. Morris. Mr. Harmon, do you mind if I ask just one question ? 

Mr. Harmon. No, sir. 

Mr. Morris. Perhaps it may again be asking you to give this specific 
example, but may I do it nonetheless. 

Suppose a committee should receive information that a particular 
individual is an official of an organization that has been adjudicated 
subversive by the Attorney Gener al. Would you reprove a commit- 
tee’s inquiring into that man’s association and the nature of the 
association ? 

Mr. Harmon. Which one of these items—— 

Mr. Morrts. That is No. 1. That is the first one. 

Mr. Harmon. Mr. Morris, if you will permit me to end my testi- 
mony as a representative of the council and you will ask me that ques- 
tion as a president of a newspaper corporation, I will be glad to give 
you a very dramatic illustration. 

Mr. Morris. I would appreciate it very much, Mr. Harmon. 
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Mr. Harmon. May I respectfully ask if you have concluded the—— 

Senator Cartson. Mr. Harmon, if you care to, you may consider 
that you have concluded your testimony in behalf of the National 
Council of Churches and if you care to answer Mr. Morris’ ques- 
tion, you may from a personal standpoint; otherwise you are 
excused. 

Mr. Harmon. I will be glad to answer Mr. Morris as an individual. 

It happens I am president of a small newspaper called Hattiesburg 
American, Inc., in Hattiesburg, Miss. I have here page 1 of the issue 
for Saturday, September 12, 1953. The two columns here, columns 
1 and 2, contain this headline: “Six Hundred Clergymen are Reds 
Communist Hunters Told,” and under that headline, written by my 
brother or some member of the staff of this small newspaper which 
we own, is an Associated Press dispatch from Washington. The dis- 
patch refers to testimony released by a House committee on the pre- 
ceding day, September 11. 

That testimony, Mr. Morris, was taken in New York on July 7, 
with one Member of the House of Representatives, who does not 
happen to be an attorney, conducting the hearing. The witness was 
Joseph Zack Kornfeder, who stated under oath that he joined the 
Communist Party in 1927, that in 1930 he was sent to Moscow for more 
training, that after his training was completed he was sent to Latin 

(merica, that he returned to the United States in 1932 and was 
sent to Ohio and other Midwestern States to infiltrate labor unions, 
and that he worked on that task from 1932 until 1934 when he resigned 
from the Communist Party. 

I think I have stated fairly, sir, on the basis of his testimony, his 
qualifications to become immediately an authority in the field of re- 
ligion; and on page 2055 of part VI of the hearings of the Committee 
on Un-American Activities of the House entitled “Investigation of 
Communist Activities in the New York City Area,” Mr. Scherer, the 
Congressman from Ohio, conducting this one-man closed hearing, 
asked Mr. Kornfeder in what three categories he would place the 
ministers of the gospel about whom he had been making comments. 
The answer: 

I would put them first in the category of secret party members. Those, I be- 
lieve, will not exceed 600, among the thousands they have inveigled into various 
operations. 

Mr. ScHerer. You mean there are not more than 600 members of the clergy 
throughout the United States who are party members? 

Mr. Kornreper. Yes; that is my estimate on the basis of the knowledge I have 
in this field. It may be an underestimation. 

Gentlemen, there is a man who had left the party 20 years ago. 

I don’t blame the Associated Press or my associates and members 
of my family in Mississippi for that headline, but I say that a great 
disservice was rendered to the clergy on the unsupported, uncor- 
roborated testimony of that person to release the testimony that would 
iead to a headline of that kind in a paper a thousand miles away. 

Now, the little city of Hattiesburg has 1 Jewish rabbi; it has 1 
Catholic priest, and perhaps between 75 and a hundred Protestant 
clergymen. This comes out 24 hours before 80 or 90 of those people 
are going to stand in their pulpits. 

I think, sir, that may be a fair and, I hope, considered answer to 
the question as to how groups, as well as individuals, can be stigma 
tized through unsupported accusations. 
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When I was assistant attorney general in Mississippi, I once had to 
argue a case before the Supreme Court where four Negroes had been 
sentenced to be hanged for the murder of a white woman, and the 
evidence was the uncorroborated testimony of an accomplice. I was 


a very young lawyer and I had a conscience then. I hope I have one 
now. I went to the Governor and told him I was greatly concerned 
over having argued this case. He was a wise old man and he said, 
“Go ahead and do your auty and leave it to the wise men on the 
bench.” Thev reversed that case because it hung upon the uncor- 


roborated testimony oft an accomplice. 

I don’t object to the fact they heard Mr. Kornfeder. I think they 
were performing a public service when the committee heard him. 
How much weight to ~ in the testimony of an informer is another 
matter, but to release it when he admitted under oath he had not been 
a member of the cuit for 20 years is, to me, the very kind of a stig- 
matizing of a group that ought to be avoided through an improvement 
a the rules. 

And I repeat at the end, as I said at the beginning, I am saying this 
as the publisher of a ee and in a private capacity exclusively. 

Mr. Mcrris. Mr. Harmon, I think perhaps you misunderstood my 
question because I was aki how committees should attack this very 
problem you are presenting here. 

Now, the Internal Security Subcommittee, if it received evidence 

that a person was a member of a Communist organization, Communist- 
‘controlled organizat ion, before anything would be done, before allow- 
ng that evidence to go into the record, they would ask the man in 
executive session about the nature of his association and drop it then 
f he denied Communist Party membership, on the general theory that 
being active in the so-called Communist-front organizations is am- 
biguous as evidence. I mean it could be consistent with the fact that 
he is a Communist; at the same time it would be consistent with the 
fact that when he joined something he didn’t know what he was join- 
ng, and the committee would wait before making any disclosure until 
they called him in executive session and asked him if, in fact, he had 
been a Communist. If he denied it, the committee would let him go 
and his identity would be concealed. 

Now, it was toward that situation that I was asking you the one 
question, Mr. Harmon, because that is a prob lem the committees do 
encounter. I know when I was in Internal Security that was a prob- 
lem we ran into, and it was to that problem, that particular problem, 
und how to handle it, I was addressing the question. 

Mr. Harmon. In this testimony, this man, Kornfeder, mentioned the 
names of three clergy men. He admitted, if I remember the testimony 
correctly, he didn’t remember whether he had met two of them. He 
thought he had met one. I made no reference to those three. I hold 
no brief for any of them. I dealt with a group because I fail to see 
yet what public service was performed by the release of that testimony, 
in which a good, round figure of 600 members of 1 profession were 
branded by a man whose inside knowledge was 20 years old and whose 
admitted connections during the period he was in the party caused 
him to operate in an entirely different field than in the field of 
re ligion. 

As far as an individual is concerned, sir, it would not have been 
very difficult in the case of any individual mentioned here to have 
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checked and found corroborating evidence or given the three indi- 
viduals an opportunity to be heard. 
Mr. Morris. Thank you, Mr. Harmon. 
Senator Cartson. We thank you, Mr. Harmon, for your testimony. 
Mr. Harmon. Thank you, gentlemen. 


(The documents referred to in Mr. Harmon’s testimony are as 


follow :) 


NATIONAL COUNCIL OF THE CHURCHES OF CHRIST 
IN THE UNITED STATES OF AMERICA, 
Washington, D. C. 
Hon. FRANK CARLSON, 
Senate Office Building, Washington, D. C. 

Dear SENATOR CARLSON: Mr. Francis S. Harmon, who appeared today before 
the Subcommittee on Rules on behalf of the National Council of Churches, has 
asked me to forward to you the enclosed copies of statements by several religious 
denominations for inclusion in the record of the hearings on a code of fair prac- 
tices for congressional investigations. This is in accord with the suggestion made 
at the time of Mr. Harmon’s appearance. 

Please note that the statement recently adopted by the American Baptist Con- 
vention is not included, since we understood that you had yourself filed that state- 
ment for the record. Neither are we enclosing a statement from the Friends 
Committee on National Legislation, because that committee was to give testimony 
on its own behalf at today’s meeting. 

We appreciate the opportunity to be heard by your committee and to submit 
these additional statements for consideration. 

Yours sincerely, 





CHARLES M, SMITH. 
GENERAL ASSEMBLY OF THE PRESBYTERIAN CHURCH IN THE U. S. A. 


FREEDOM AND CIVIL LIBERTIES 


The general assembly affirms its deepest conviction that communism is the 
greatest international threat to human freedom. We believe that communism 
carries within it the seeds of its own destruction. Despite its inherent contra- 
dictions, communism must be challenged and exposed as a bankrupt, secular 
philosophy. 

The Christian faith can never be reconciled with a system of life and thought 
that denies God, claims absolute authority over the minds, bodies, and spirits of 
men, that denies the worth of persons, and interprets truth in terms of con- 
venience, or that naively dreams of achieving a transformed, utopian society 
without transforming sinful men. 

In challenging the errors of communism—untruths which are contrary to 
God’s design for man—Christians everywhere are called to renewed allegiance 
in “the majesty of truth (which) tmust be preserved at all times and at all costs,”’ 

We note with grave concern that attitudes of fear, suspicion, and unrest are 
combining in an unholy alliance to establish a pattern of conformity within the 
community and the Nation. 


In our anxiety to combat the threat of communism, we exhort our people to 


withstand the temptation to bypass “due process of law” and our traditional 
constitutional safeguards in the effort to deal with problems and persons whose 
loyalty is under question. These constitutional safeguards were never imore 


clearly defined than at the point of continued separation of the three branches 
of our Government, namely, legislative, executive, judicial. The violation of 
any division’s private files could result only in eventual complete elimination 


of these constitutional safeguards. 


We deplore the appearance of persons both in private and public life who, 
taking advantage of a legitimate concern for our country’s welfare, seek to stir 
up waves of passion and hysteria upon which they ride to positions of privilege 
and power. <A nation, morally and spiritually sound, will not sell its birthright 
of freedom for a demagogue’s portion of pottage. It will not surrender con- 


titutional principles to personalities. History is filled with the debacle of 
nations that have followed unworthy leaders in support of worthy causes. 

We look with grave concern upon the growing spirit of anti-intellectualism 
now manifest among us. God has ever worked through the exercise of earnest, 








170 RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 


searching, creative minds. In our search for truth, we affirm the right of men 
to think “T have sworn upon the altar of God eternal hostility against every 
form of tyranny over the mind of man” (Thomas Jefferson). 

Beaten paths are for beaten men. Paul's exhortation, “Be no conformed to 
this world,” has a new challenge and relevancy in this age of conformity. 

Self-appointed vigilantes do not point the way to implement effectively the 
ancient truth, “Eternal vigilance is the price of liberty.’ “No private concep- 
tion of patriotism should be allowed to violate the dignity and inalienable rights 
of persons in a Nation which is proud to affirm that ‘In God we trust’ ” (retiring 
moderator’s sermon delivered by Dr. John A. Mackay, Detroit, Mich., May 20, 
1954) 

The 166th general assembly is grateful to Almighty God for the untiring and 
dedicated leadership during the past year of Dr. John A. Mackay, who has 
become a symbol for countless churchmen as he has focused for the Christian 
community the light of God in the life of man. 

We heartily endorse the general council’s timely Letter to Presbyterians based 
on pronouncements of the 165th general assembly and commend it anew both 
to church groups and individuals, along with the study guide Our Freedoms 
Under God (Social Progress, May, 1954), and urge church groups and individuals 
to engage in continued study and discussion. It is our conviction that the letter 
expresses the prophetic voice of God-guided men who have spoken to our age, 


A MESSAGE TO THE CHURCH FROM THE METHODIST COUNCIL oF BISHOPS, DECEMBER 
11, 1953 


* * * It has been the conviction of the Methodist Church for years, never held 
more strongly than now, that the right to be free implies not only the freedom of 
the body, but also the freedom of the mind, and the freedom of the spirit. 

In this time of fear and irresponsible accusations, areas of freedom of speech 
and thought are being narrowed all over the world. In Communist lands thought 
control uses the techniques of absolute censorship, spying of secret police, torture, 
imprisonment, and death. 

In our land, when we protest against such types of control, self-appointed guar- 
dians of the liberty we want for ourselves and all men may, by the calling of 
names, unfounded accusations and the assertions of guilt by association, destroy 
the priceless heritage they claim to defend. 

In the United States today there are people, some of them in our church, who 
are being made to believe false statements about their leaders until the human 
mind is filled with suspicion and the human spirit is shackled. In such an at- 
mosphere suspicion becomes a fear, fear becomes hatred, and hatred sets a 
man against his neighbor, friend, and brother. 

We resent unproved assertions that the Protestant ministry is honeycombed 
with disloyalty. We are unalterably opposed to communism, but we know that 
the alternative to communism is not an American brand of fascism. 

Our time-honored and self-authenticated procedures for determining guilt and 
disloyalty can so easily be discarded in fanatical investigations, we must oppose 
those who in the name of Americanism employ the methods of repression, who 
speak with the voice of democracy but whose hands are the hands of tyranny. 

Victory over communism belongs to the triumph of spiritual idealism which 
has made our Nation and given it any leadership it merits among the nations of 
the world. The President of the United States in a compelling speech last spring 
emphasized that victory over communism is possible only through a great 
spiritual movement. 

In the continuing conflict between freedom and totalitarianism, religion has 
been and is the unfailing bulwark of freemen. Faith in the sovereign goodness of 
God and in the inherent dignity of man has sustained the people of every nation 
who have dared to stand for moral right and have refused to surrender their 
dreams of universal peace. This simple and stalwart faith lingers in the souls 
of unnumbered millions, though sometimes half-buried beneath our fears and 
selfish interests. The most pertinent need of this hour is a spiritual reawakening, 
and a turning to Almighty God. 

We therefore call upon the church to proclaim the evangel of Jesus Christ 
with renewed confidence and insistence in the face of every opponent, and to 
interpret its relevance to the fears and problems that confront us. 


—_ 
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We call upon our people that they remember the rock out of which they are 
hewn, that they hold fast their Christian heritage; that they stand steadfast 
against every attempt to shackle the human spirit and that with humble mind and 
dedicated life they pray and labor with all who confess the Lordship of Christ to 
the end that all men may be redeemed by His grace and His kingdom may be 
established on earth. 





PASTORAL LETTER OF THE HOUSE OF BISHOPS OF THE PROTESTANT EPISCOPAL CHURCH, 
NOVEMBER 12, 1953 


* * * It should hardly be necessary to state that the Christian church is op- 
posed to communism as a threat not only to individual freedom but indeed to 
everything for which the Christian religion stands. But it is necessary to make 
this statement, for there have been broad generalizations and accusations, par- 
ticularly against those churches which have a democratic tradition. The fact is 
that the Christian churches are the greatest bulwark against atheism and the 
whole philosophy and practice of communism. It is not simply a matter of 
pronouncements but of all that happens on the parish level: the training of 
children, the preaching of the doctrine of Christ, the worship of Almighty God. 
The church is equally opposed to what may be described as creeping fascism. We 
know from our brethren of the churches abroad that often fascism has come upon 
them unawares. We are against trial by uninformed public opinion, against 
accusations by hearsay. * * * We are for fairness and justice, as a part both 
of Christianity and of our democratic way of life. * * * 


THE NINTH MEEFTING OF THE GENERAL SYNOD OF THE EVANGELICAL AND REFORMED 
CHURCH, JUNE 1953 


* * * The fear of conspiracy and internal subversion has led to a frantic at- 
tempt to insure loyalty to American ideals by oaths, purges, state and congres- 
sional inquisitions, and loose accusations, often unverified, sometimes repeated 
even when disproven, and smearing the individual without any sympathy for 
communism because of honest mistakes in judgment or a desirable independence 
of thought. The investigation of educational institutions, the intimidation of 
teachers, the removal of books on controversial subjects from libraries, the ban- 
ning of liberal commentators from radio and newspaper—these represent a dan- 
gerous apeing of the totalitarian methods we profess to oppose. 

The church should call upon the state and all the people to beware of hysteria 
and to remember that freedom of inquiry, freedom of speech, and freedom of 
opinion, like freedom of religion, are basic to a healthy society ; and that even the 
opponents of our Government, as long as they resort to no other weapons but 
argument can most effectively and properly be overcome by reason and truth. * * * 





INTERNATIONAL CONVENTION OF DISCIPLES OF CHRIST 


Meeting in Portland, Ore., July 5-9, 1953, the Disciples of Christ concurred in 
the statements of the National Council of the Churches of Christ in the United 
States of America, March 1953, and further called upon both laymen and min- 
isters to guard jealously the freedom of the pulpit and to support one another in 
the expressions of honest opinions. They also declared their belief in the right 
and duty of Congress to investigate evidences of subversion and disloyalty and 
the responsibility of ministers of the gospel to the laws of the land along with 
other citizens. They further affirmed their conviction that all investigations 
should be carried on under established American procedures which protect the 
rights of all persons accused or suspected of crimes, including the right to know 
of what he is accused, who his accuser is, to have all evidence against him 
substantiated under law, and the right to enter evidence on his own behalf. 
They emphatically rejected the right of any committee to conduct investigations 
except under these conditions, 
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GENERAL COUNCIL OF THE CONGREGATIONAL CHRISTIAN CHURCHES, JUNE 23-30, 1954 
RESOLUTION NO. 14 

Whereas in a period of ideological controversy civil liberties are in special] 
peril; Be it 

Resolved, We confidently trust the orderly processes of law to detect and re- 
strain subversion, repudiate the political demogogery that confuses dissent with 
disloyalty, especially warn against the false witness of innuendo and insinuation 
and the dark arts of the concealed informer, and call for an era of confident good 
will among citizen neighbors. 

Senator Cartson. The next witness is Mr. John J. Gunther, legis- 
lative representative of Americans for Democratic Action. 

Mr. Gunther, do you object to being sworn ? 

Mr. Guntuer. No; I don’t. 

Senator Carson. Do you promise and swear the testimony you are 
about to give before this body is the truth and nothing but the truth, 
so help you God ? 

Mr. Guntuer. I do. 

Senator Carson. You may proceed, Mr. Gunther. 


TESTIMONY OF JOHN J. GUNTHER, LEGISLATIVE REPRESENTA- 
TIVE OF AMERICANS FOR DEMOCRATIC ACTION 


Mr. Guntruer. Mr. Chairman, members of the committee, committee 
counsel, and adviser, I am John J. Gunther, legislative representative 
of Americans for Democratic Action. I appear here today on behalf 
of ADA. 

The view of ADA on the general question pending before your sub- 
committee can best be expressed by quoting from the 1954 policy state- 
ment adopted by our organization in convention on April 10 at 
Chicago. 

Legislative investigations: While we recognize the vital need for legislative 
investigations in a free democracy, we condemn the perversion of that function 
and the reckless conduct which give national publicity to unsubstantiated accusa- 
tions, deny fair opportunity for defense, defame innocent persons, and repress 
the freedom of American schools, newspapers, governmental agencies, and other 
institutions. * * * We favor the principles of pending congressional resolutions 


designed to protect witnesses before congressional committees against slanderous 
attack under cover of congressional immunity; to guarantee them the right of 
effective and immediate reply to attack; to provide the right of counsel and 
cross-examination: to limit examination to the announced scope of a hearing 
after adequate notice; and to require orderly and responsible conduct of such 
hearing 


ADA appears here today to urge the prompt adoption of Senate 
Resolution 256 introduced by Senator Kefauver and several other 
senators. 

We have studied the various pending proposals and find that Senate 
Resolution 256 provides the most comprehensive treatment of the 
question. 

We find merit in all the proposals before the Senate providing for 
rules of procedure. 

The proposal of Senator Bush, Senate Resolution 253, provides 
many needed reforms. 

We urge the adoption of Senate Resolution 256 because it not only 
provides for procedural fairness, but absolutely bars the one-man 
committee—and by that I mean one-man investigating committee— 
and provides for sanctions so that the rules might better be obeyed. 
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Rules of fairness should provide recourse to one who is injured by 
their violation. Procedural rules are imposed in the executive and 
judiciai branches of our Government and when violation of them 
causes a citizen to suffer damage, he has the right to bring an action to 
recover or to appeal to higher authority. 

Uniform minimum rules of committee procedure, as proposed in 
Senate Resolution 256, should not handicap the Senate in the conduct 
of investigations and would place the responsibility for legislative 
abuse of our citizens where it must come in the last resort. Certainly 
we would hope that each Senator and every committee would follow 
the rules, but we know that some Senators have treated their election to 
the Senate as license to unfairly trample on the rights and reputations 
of individuals. If the committee majority refuses to demand good 
conduct in conducting official business on the part of its chairmen and 
members, then the creator of the committee, the Senate, must step in. 

On Friday, last, before I had finished my testimony, there appeared 
in the press, on the wire, in the office I was in, a story with reference to 
a statement by Senator Mundt, and in the same story there were several 
references to this committee and, therefore, I included the next para- 
graph. I would still like to include it, even though Senator Mundt’s 
statement was not made before this committee, which was the im- 
pression I had gained at the time. 

Last week in the press it was suggested by Senator Mundt that to 
bar investigations by one-man committees would be to impose a 
Russian- type veto. Your record of the testimony in these hearings 
should not close without a challenge to this curious reasoning. 

Totalitarians thrive on one-man rule. Those states which remain 
totalitarian for any period of time universally come to one-man rule. 
We cannot believe that, when the Senate of the United States or one 
of its committees views a situation as serious enough to warrant an 
investigation and so authorizes one, it is impossible to get at least 
2 or 3 Senators to attend the necessary hearings. The damage which 
comes from these one-man investigating committees.can be devastat- 
ing. We urge that you reject any attempts to sweeten one-man 
investigations by those who would label moves to eliminate them as 
evil or vro-Russian. 

The need for rules assuring fair procedures in congressional investi- 
gations is great, but we should not be misled into viewing the adoption 
of a good set of rules as an answer to an even more basic problem, the 
growing tendency of the Senate to permit continuing committees of 
inquiry not eng raged in the promotion of the rule of law, but engaged 
in a continuous searching into the conduct not only of the executive 
of the Government, but of the private citizenry. 

Rs there is reason to believe that new laws are needed or that changes 

1 present laws are necessary. then investigate and legislate, but do 
not continue committees to do the work of the executive and the 
judici lary. 

The failure of Congress to concentrate on its legislative function 
and to bar investigation for investigation’s sake has been a large factor 
in leading people of the United States into the present climate of sus- 
picion and mistrust of our Government and of our fellow citizens. 

We want nothing that we have said to be interpreted as opposition 
to congressional investigation of treason or corruption or any other 
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evil activity on the part of Government officials or private individuals, 
but we do want to urge that enforcement of the laws and determina- 
tion of innocence or guilt under them be left to the executive and the 
judiciary. 

~ Rules, self-restraint, and trust in free institutions will keep the 
Senate as the great and respected parliamentary body of our Republic. 

Thank you, Mr. Chairman. 

Senator Cartson. Senator Hayden. 

Senator Haypen. With respect to your reference to one-man com- 
mittees, would you insist that there ‘always be two members of the 
committee present, even if the witness did not object ? 

Mr. Gunruer. No. I have particular reference to the compelling 
of testimony with one member of the committee present or, as has 
been the case, an attempt to compel testimony when only staff mem- 
bers are present. I think there should be at least two Senators present 
to compel testimony, either under subpena or under oath. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxovircn. I have no questions. 

Senator Cartson. Mr. Morris. 

Mr. Morris. Do you think a witness, Mr. Gunther, should be asked 
whether or not he has been active in the Communist underground ¢ 

Mr. Gunner. If it is relevant to the inquiry, I certainly do. 

Mr. Morris. Do you think a witness may be asked by a committee 
whether or not he has been active or a member of or an officer in what 
is often referred to as a Communist-front organization ? 

Mr. Guntuer. I would prefer the question, Mr. Morris, if you 
don’t mind, be asked this way: Do I believe it is proper to ask a wit- 
ness in a relevant inquiry whether he was a member of an organiza- 
tion or active in an organization, regardless of the organization. 

I would say yes, if the inquiry is relevant to the material being 
sought in the investigation. 

Mr. Morris. And do you think that should be done in the first 
instance in executive session ? 

Mr. Guntuer. I certainly do, if membership in such an organiza- 
tion might disrupt his character or his business, or something like 
that, and it would serve no useful purpose to the country to expose 
him to this. 

Mr. Morris. Thank you, Mr. Gunther. 

Senator Cartson. We thank you, Mr. Gunther, for your testimony. 

Mr. Gunruer. Thank you, Mr. Chairman. ‘ ; 

Senator Cartson. The next witness is Mr. Andrew E. Rice, execu- 
tive director of the American Veterans Committee. 

Mr. Rice, do you promise and swear the testimony you are about 
to give is the truth and nothing but the truth, so help you God? 


Mr. Rice. I do. 


TESTIMONY OF ANDREW E. RICE, EXECUTIVE DIRECTOR OF THE 
AMERICAN VETERANS COMMITTEE, INC. 


Mr. Rice. I appreciate the opportunity to appear before this sub- 
committee today. 

My name is Andrew Rice, and I am testifying on behalf of the 
American Veterans Committee—AVC. 
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Why is a veterans’ organization interested in rules of fair pro- 
cedure for congressional investigating committees ¢ 

Fundamentally it is because we are concerned with fostering de- 
mocracy. We have fought for democracy in three wars as citizen- 
soldiers; today, as citizen-veterans, we want to keep that democracy 
strong. 

Democracy means fair play for all. Fair play requires fair rules 
that all can understand. 

Particularly does it seem to us important that Congress should set 
an example of fair practices for the entire country. American citi- 
zens look up to their Congress; the pattern set by Congress will be 
followed by decent citizens in all their activities. 

The enormously important power of Congress to investigate must 
not be curtailed, but, as in judicial proceedings, fair rules of procedure 
protect not only the interested parties but are universally acknowl- 
edged as the best way to get at the truth. Honest investigators need 
the full facts; otherwise their conclusions may be false and damaging. 
How especially vital this is when national legislation is involved. 

The particular concern of the American Veterans Committee is in- 
dicated by the following resolution adopted 7 months ago at our last 
national convention, by an almost unanimous vote: 

We urge Congress to enact legislation giving to each person whose loyalty or 
integrity is attacked before a congressional committee the right to a bill of par- 
ticulars against him, to defend himself against the charges, and to confront and 
cross-examine witnesses, 

We are glad to note that some committees of Congress, notably the 
Senate Judiciary Committee Internal Security Subcommittee under 
Senator Jenner's chairmanship, have been following rules of proce- 
dure which are generally recognized as outstandingly fair. We are 
glad to note too that the desire to establish common standards for all 
committees is not motivated by any partisan spirit. Members of Con- 
gress on both sides of the aisle have introduced appropriate legislation. 

It is commonplace to say today that there is a battle for men’s minds 
in the cold war between communism and democracy, but it is true, and 
it is equally true that in that battle what America does to live up to the 
democratic ideal speaks louder than what any Voice of America may 
say. Veterans who have served overseas in the post-World War IL 
years are particularly aware of this. Thus the example Congress sets 
will be of significance not only within our country but throughout the 
world. 

AVC urges this committee and the Congress to take prompt action 
toward adopting rules of fair procedure for congressional investigat- 
ing committees. 

Thank you, Mr. Chairman. 

Senator Cartson. Mr. Rice, we appreciate very much getting this 
information and statement from the American Veterans Committee. 

Do you have any questions, Senator Hayden / 

Senator HaypeNn. No. 

Senator Carison. Mr. Berkovitch. 

Mr. Berxovircn. No. 

Senator Cartson. Mr. Morris. 

Mr. Morris. No. 


Senator Cartson. We thank you for your testimony. 
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Mr. Rice. Thank you. 

Senator Cartson. The next witness is Mr. Wilmer Cooper of the 
Friends Committee on National Legislation. 

Mr. Cooper, do you affirm that the testimony you are about to give 
is the truth and nothing but the truth ? 

Mr. Coorrer. I do. 


TESTIMONY OF WILMER A. COOPER, ASSOCIATE SECRETARY OF 
THE FRIENDS COMMITTEE ON NATIONAL LEGISLATION 


Mr. Cooper. Mr. Chairman, my name is Wilmer A. Cooper. I am 
associate secretary of the Friends Committee on National Legislation 
located at 104 C Street NE., Washington 2, D. C. I appear before 


your committee in behalf of the Friends Committee on National Legis- 
lation, though I assume es sonal responsibility for any remarks which 
I make for the record Because of the democratic organization of 
the Religious Society of Friends—commonly known as Quakers—with 
which our committee is affiliated, it is impossible for me to speak for 
our religious body asa whole. However, I am confident that the views 
which I am about to express represent those of a large segment of our 
people, and that they reflect our basic historic faith in the worth and 
dignity of man and our belief that this can only be preserved through 


the free and responsi! ie exerc ise of indy idu: il liberty. 

My testimony today is not directed toward any particular bill which 
is before your committee; rather, it is in support of the general prop- 
osition that the United States Senate should enact in this session of 
(‘ongeress some fair and uniform rules of suselian which will govern 
the operations of its various committees and will guarantee, insofar 
as possible, an end to the arbitrary use of power invested by the Senate 
in its committees and committee chs airmen. 

Before embarking upon the main points of my testimony, you may 
want to know why a religious group such as ours is concerned about 


this issue. 


We take the position that there is no legislation which comes before 
the Congress of the United States which does not involve moral or 
religious principles. In any legislation which affects people, prin- 


cip les of right and wrong are at stake. We believe that all of life, 
which includes our political life, should be fundamentally religious 
and moral in character. 

Moreover, we hold that law can never be divorced from morality. 
Indeed, it is the ee of our lawmakers to see that laws which 
are enacted reflect the highest moral and religious principles of which 
we are capable asa Nation and society of people. 

Therefore, Mr. Chaiees in, let me state clearly at the outset that I 
do not appear before you either with legal training in my background 
or with legal advice to offer you. 

The late Archbishop of Canterbury, William Temple, once said 
that one of the functions of the church is to be the conscience of the 
state. Though I would not propose to serve as your consc ‘ience, I do 
greatly appreciate the 7 portunity to raise with you some general 
questions of princ iples which have been given little attention in the 
testimony which has been br onal before you prior to today. 


‘ 
mn 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 177 


May I insert here the first three points I wish to make deal in a 
general way with congressional investigations, whereas the last two 
points deal directly with the question of rules. 

Che first point which I wish to make is that the Friends Committee 
on National Legislation seriously questions whether congressional 
committee should inquire into the opinions and beliefs of individuals 
except in cases involving senatorial confirmation of appointment. 

Any investigating or prosecuting agency of Government should 
bear in mind the distinction between beliefs held and actions taken. 
It is not to be denied that there is a close relationship between the two, 
and indeed most actions stem from beliefs held, but it is a funda- 
mental right in American democracy that one can exercise freedom 
of thought without fear of punishment for the ideas he holds. It is 
only when he takes action which is detrimental to society that we hold 
him accountable before the law. 

To give further emphasis to this point, let me quote from a state- 
ment of policy on civil liberties issued April 8 of this year by the 
Friends Committee on National Legislation: 

Some congressional investigating committees not only have abused their 
powers in the exercise of legitimate functions; they have also exceeded the 
legitimate bounds of their powers, and made serious inroads on the freedoms 
guaranteed by the first amendment to the Constitution. Congress cannot retain 
the respect of citizens if it does not use its responsibilities fairly * * * Often 
such investigations do not embrace the safeguards of the judicial or adminis- 
trative process, and so tend to deprive individuals of their good name and their 
livelihood without due process of law. Frequently they do not differentiate be- 
tween opinions and actions; nor between positions held now and those held 
earlier under different circumstances, but discarded later; nor between degrees 
of involvement. 

We recognize the far-reaching character of the position here advo- 
cated. We are also aware of the difficulty which is sometimes in- 
volved in determining where thought leaves off and action begins, 
especially in the area between the two where we believe men should 
be free to express their beliefs and opinions and to associate with those 
of their own choosing without fear of incrimination. In support of 
this position let me quote from two great Americans, Thomas Jeffer- 
son and Judge Learned Hand. 

President Thomas Jefferson said in his inaugural address: 

* * If there be any among us who wish to dissolve the union or to change 
its republican form, let them stand undisturbed as monuments of the safety 
with which error of opinion may be tolerated where reason is felt free to 
combat it. 

Judge Learned Hand wrote: 

Risk for risk, for myself I had rather take my chance that some traitors will 
escape detection than spread abroad a sprit of general suspicion and distrust, 
which accepts rumor and gossip in place of undismayed and unintimidated in- 
quiry. I believe that community is already in process of dissolution where each 
man begins to eye his neighbor as a possible enemy, where nonconformity with 
the accepted creed, political as well as religious, is a mark of disaffection: where 
denunciation, without specification or backing, takes the place of evidence; 
where orthodoxy chokes freedom of dissent ; where faith in the eventual suprem 
acy of reason has become so timid that we dare not enter our convictions in the 
open lists to win or lose. 

Such fears as these are a solvent which can eat out the cement that binds 
the stones together; they may in the end subject us to a despotism as evil as 
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any that we dread; and they can be allayed only insofar as we refuse to proceed 
on suspicion, and trust one another until we have tangible ground for misgiving. 
The mutual confidence on which all else depends can be maintained only by 
an open mind and a brave reliance upon free discussion. 

Coming now to the second point of my testimony, I would like to 
raise the question how we can best deal with disloyalty and internal 
subversion in our country. In order to counteract this threat to our 
way of life shall we adopt the methods of our opponents, which we say 
we deplore, or shall we cultivate an atmosphere of free inquiry and 
discussion as our best defense against the thought control and sub- 
versive intentions of the Communists ? 

There is, in my opinion, a legitimate fear and anxiety on the part 
of many loyal Americans as a result of the methods employed by some 
congressional] investigators in their attempts to deal with this alien 
ideology in our midst. It is believed by many that they have already 
endangered the basic liberties of thought, speech, and association 
guaranteed to us in the Bill of Rights of our Constitution. 

In the past quarter of a century we have heard a great deal about the 
improper encroachment of the Government upon the private rights of 
its citizens. Perhaps the point at which our individual liberties are 
most in jeopardy is in this area of fundamental freedoms which make 
the individual a person rather than a machine, a responsible being 
rather than an automaton, a child of God endowed with worth and 
dignity rather than an expendable item in the process of obtaining 
conformity to a totalitarian system. 

In the realm of thought and free discussion what we need in Amer- 
ica to safeguard ourselves against undesirable ideologies is greater 
freedom rather than less. We need more free enterprise in the mar- 
ket place of ideas. The statement of policy on civil liberties of the 
Friends Committee on National Legislation, from which I have al- 
ready quoted, concludes with this paragraph: 

It is in keeping with the finest American traditions that we should encourage 
the expression of widely divergent opinions and beliefs, and encourage discussion 
and association to the end that truth may prevail in the market place of ideas. 
Both as members of the Society of Friends and as Americans, our concern is to 
open the channels of inquiry and communication so that this market place may 
be vital, active, even turbulent where error may in fact be vanquished when 
truth is left free to combat it. 

Such a statement may seem to many to be naive to the extent of be- 
ing unaware of the threat of communism to the very ideals and free- 
doms we cherish and wish to preserve. To be sure, this threat is not 
to be underestimated but we also would hasten to raise the question 
whether our liberties can be preser ved by disregarding them in the 
process of trying to save them. This is a real dilemma and there are 
no easy answers to it, but we do believe error and antidemocratic ideas 
can best be dealt with in an atmosphere of freedom of thought, in- 
quiry, and discussion. 

Moreover, we believe that the United States has fallen far short of 
the kind of positive action which would make the ideologies and pro- 
grams of the Communist uninviting. For example, if our people 
were more concerned about higher standards of social, economic, and 
political justice both at home and abroad, the Communist way of life 
would be much less appealing than it has been to many underprivi- 
leged and impoverished people. 
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Americans must not only talk about political democracy, social 
equality, and economic well-being, but we must have as our goal the 
implementation of these standards of justice into the social life of 
people everywhere. 

May I insert at this point, Mr. Chairman, that I do not want to give 
the impression, as a result of point 1 and point 2, that I would want to 
‘dispense with all security measures. I do not intend to imply that. 
‘The thing I am trying to say is this: that it seems to me we, as Amer- 
icans, have been awfully unimaginative and uncreative in the way 
we have tried to face up to this threat both from outside and within, 
and the kind of statement I have tried to make here so far is what I 
would regard as a more positive approach, recognizing there is need 
for security measures. 

My third point has to do with the question of the appropriateness 
of the United States Congress assuming investigative functions which 
normally come under the jurisdiction of 1 or both of the other 2 
branches of our Government. 

The constitutional right of Congress to carry on any investigation 
germane to legislation which it has already enacted or which it pro- 

oses to enact would not be questioned for a moment; but since our 
fegial ators are already overloaded with work, one may ask why Con- 
gress deems it necessary to assume responsibility for investigating 
internal subversion, for example, when the machinery for such inves- 
tigations already exists in the administrative arm of our Govern- 
ment. 

The point is frequently made that the Congress was forced to under- 
take this task because the job was not being done adequately by the 
existing agencies in the executive department of Government. If this 
is the case, then is it not the responsibility of the Congress to make 
inquiries into why these agencies are neglecting their rightful re- 
sponsibilities ? 

Is it fitting and proper for the legislative branch of the Govern- 
ment to set up new investigative machinery without first requiring 
these administrative agencies to give an account of themselves in order 
to determine the need for such duplication ? 

The assumption of these extra responsibilities by the Congress seems 
like an unnecessary overlapping of responsibility as well as an unneces- 
sary duplication of expenditure of public funds. 

Another aspect of this third point concerning the appropriateness 
of certain congressional investigations is whether our system of separa- 
tion of powers among the three branches of Government is not in a 
state of disequilibrium as a result of these expanded investigative 
activities of the Congress. During the course of our history one or 
the other branch of our Government has often assumed undue power 
and authority at the expense of the other two branches. Many have 
expressed concern in recent months over the current ascendancy of the 
legislative branch and the consequent encroachment of its power upon 
the executive. I do not wish to argue this case but only remind us 
that if we are not already confronted with such a situation we may 
soon be if prompt action is not taken by the Congress itself to restrain 
unwise use of its power. In fact, it has alre: udy been pointed out in 
these hearings that if the Congress does not take such action, the 
Supreme Court may find it necessary to interfere in the interests of 








1SQ RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 


maintaining a proper balance of power among the three branches of 
our Government. 

May I insert here that I refer to Senator Lehman’s testimony on 
page 3, and he there cites his authority as Mr. Telford Taylor, who 
has written in the winter 1954 issue of the Notre Dame Law Review 
with respect to this question. 

As you have already noted, my first three points deal with the 
reneral question of congressional inquiries and the extent to which 
these inquiries should invade the private rights of citizens. It has 
already been stated that I do not v ish to question the right as well as 
the responsibility of Congress to carry on investigations relative to 
it legis ative fun ctions. Phe question before your committee, as J 
understand it. is how the Senate committees can discharge this re- 
sponsibility with fairness to all parties involved. Whereas the first 
three po ts I h ive raised have an indirect bearil oO ul on this subject, 
I now wish to address myself directly to the question of committee 
rule 

My fourth point, therefore, Mr. Chairman, is in support of im 

mediate adoption by the Senate of a code of uniform and fair rules of 
proceaure for all committees which operate under its jurisdiction. 
I do not regard my self as « ompetent to deal with the proposed bills 
in detail since | am not an authority on constitutional or parliamentary 
law. However, I do believe that your committee has before it proposals 
for such rules which would improve the investigative procedures of 
the Senate in a very substantial way. 

Among the safee lards to witnesses which we believe should be 
written into any code of fair committee procedures are the following, 


und again I quote from the statement of policy on civil liberties made 
by our executive committee on April O, 1954: 
(1) Nothing shall abridge the right of a person to testify in his own behalf; 
present additional evidence in his own behalf; to subpena witnesses both for 
and against him; to confront and cross-examine his accuser within reasonable 


imits; to file a statement in his own behalf; to have the opportunity to be 
accompanied and advised by counsel; and to receive advance notice of the 
charges against him, insofar as possible; 


(2) Ali testimony taken shall be relevant and germane to congressional power 


and to the subject of the hearings as set forth in the resolution or motion 
scheduling the hearing; 

(5) A witness shall receive promptly a transcript of his testimony or the 
testimony of others affecting him: 

(4) Statements may not be released by a committee without approval of a 
majority of the entire membership; no report based upon evidence or testimony 
adversely affecting a person shall be released unless such evidence or testimony 
and the complete evidence or testimony offered in rebuttal thereto, if any, is 
published prior to, or simultaneously with, the issuance of the report. 


The enactment and enforcement of such rules to govern the work 
of the Senate committee would, 1 believe, go a long way toward help- 
ing correct some defects and unfair practices which now exist. 

You have already heard testimony to the effect that unform rules 
of procedure would not help the situation. This was argued on the 
basis that you cannot make a committee or its chairman follow prac- 
tices of fair play by applying rules. Although there is merit in this 
argument, is it not also true that unjust committee procedures, and 
chairmen who use unfair methods can be restrained with rules which 
are enforced. 
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If one is going to argue that rules are of no use per se, then the 
whole Congress might as well close shop and go home. 

What are laws but rules which are enacted and enforced to regulate 
both the actions of those who willingly cooperate and to restrain those 
who are not acting in the best interest of the public? 

[t may be argued that it will be difficult to adopt rules of procedure 
and find ways of enforcing them, but our great Nation is in a sorry 
state of affairs if its chief lawmakers are unable to govern themselves 
in the process of governing the rest of us. 

Certainly our lawmakers should be willing to submit themselves 
to fair standards of practice and rules of procedure which will help 
them to dispense with their work in a more orderly and efficient 
manner, and which will assure witnesses who appear before their 
committees fair and just treatment. 

L believe that a Member of the United States Senate has referred 

‘cently to this body as the last oreat free institution left in the 
aed or words to that effect. We who are citizens and you who are 
in the Senate may take pride in this fact, but there is also a danger 
inherent in this statement. Freedom should never mean license to 
do as one pleases at the expense of welfare of others. Freedom must 
always be coupled with responsibility and restraint. Where these 
are not self-imposed, then they must be imposed by the majority 
whose welfare is in jeopardy. 

Many of us believe that in both Houses of Congress the freedom 
and power of some of our legislators has not been responsibly exer- 
cised, nor has there been sufficient evidence of self-restraint by some 
Members of Congress. For this reason the public has been aroused 
to the point where we call upon our representatives in the Congress 
to take steps to correct this situation. 

It is not only the reputations of certain Senators and Congressmen 
which are at stake, but the reputation of the Congress itself, and 
deed the reputation of our Government and our Nation as a whole. 

In the face of this, for anyone to suggest that the Senate or House 
cannot restrain its members with rules of procedure sounds more like 
an alibi than a reasoned argument. This would be easy to say to the 
world that the body which makes the laws for the greatest democracy 
on earth cannot discipline itself and cannot require compliance with 
its own rules. 

The final point I wish to make is that there can be no shortcuts to 
justice in the protection of committee witnesses. 

It has been stated in testimony here that for congressional com- 
mittees to adopt some of the safeguards for witnesses which are 
standard practice in the courts of our land, such as the right of cross- 
examination, or for them to adopt the proposed requirement that 
more than one committee member be present to hear testimony, that 
such rules would only serve to make present committee procedures 
more cumbersome, time consuming and might open the way for stall- 
ing tactics on the part of witnesses. Granted that this might be the 

case, we may ask whether efficiency or justice is to become the stand- 
ard by which we judge the investigative work of our congressional 
committees. 

If efficiency is our goal, then we may well learn a great deal from 
observing and adopting the practices of the very people our Congress 
is claiming to be investigating. Democratic procedures are cumber- 
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some, time consuming, and often quite inefficient, but they are the 
price which free men have to pay to remain free. 

Let us remember that the arbitrary and tyrannical methods of 
totalitarian governments may be the epitome of efficiency, but for the 
sake of efficiency they tend to disregard the just treatment of their 
people. 

It is because some of us in America believe we are blindly adopting 
for ourselves some of these methods which seem more concerned with 
efficiency than justice that I am testifying in support of the adoption 
of uniform rules of procedure for the Senate committees. 

In closing, Mr. Chairman, I wish to express sincere appreciation 
for this op sarhager4 to appear before your committee. As you weigh 
the arguments which have been brought before you, may you keep 
foremost in coe considerations the great prine iples of freedom and 
justice which are at stake in this important decision. 

I thank you. 

Senator Cartson. Mr. Cooper, we appreciate very much receiving 
this statement from you on beh: lf of the Re ligious Soc lety of Fr iends. 

I know, persona lly, many of your fine people, and I know of their 
interest in the > preservatiol : of thi S great democ racy of ours. 

Are there any questions / 

Mr. Be rkovy ite h. 

Mr. Berxovircn. No. 

Senator Carutson. Mr. Morris. 

Mr. Morris. No. 

Senator Carson. We thank you for your statement. 

The committee will stand in recess until 10:30 tomorrow morning. 

(Whereupon, at 12:20 p. m., the hearing was recessed until 10:30 
.m., Wednesday, July 7, 1954.) 





